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Introduction

Are profits made on the sale of art pieces, jewellery
and collectibles taxable? Are proceeds from the sale
of properties or shares subject to tax? Once there is
a disposal of asset, the question that is always being
asked is whether the gain on disposal is subject to
tax. In ascertaining the taxability of such gains or
receipts, the first task is to determine whether such
gains or receipts arise from a capital transaction or a
revenue transaction.
If a gain is treated as revenue in nature rather than
capital in nature, the gain may be subjected to
income tax under the Income Tax Act, 1967 (the Act).
On the other hand, gains which are capital in nature
are not taxable in Malaysia, except for gains derived
from disposal of real properties or shares in real
property companies.
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Whether a gain arising from a transaction is capital or
revenue in nature would depend on the facts and
circumstances surrounding the transaction.
Gains from transactions conducted in the ordinary course
of carrying on a business or consist of an element of an
adventure in the nature of trade would be revenue in
nature. On the other hand, gains from transactions that are
one-off such as realisation of a long-term investment may
indicate gains that are capital in nature.
The Act does not prescribe the circumstances an income
or a gain is considered as a capital or revenue in nature. In
practice, the principles laid down by the Courts in
precedent tax cases collectively known as “badges of
trade” are used as a guide in determining whether a person
is carrying on trading activities or otherwise.
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Badges of trade
The characteristic features of a trading activity, or the badges of trade as listed below, are used to test the existence
of a trade or an adventure in the nature of trade:
•
•
•
•
•
•
•
•
•

Motive or intention
Trading interests in the same or similar field
Nature of the asset
Period of ownership
Frequency of transactions
Circumstances responsible for the realisation
The way the sale was carried out
Improvement made on the asset
The method of financing
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Motive or intention
If an asset is acquired with an intention to make a quick profit at the outset, it could indicate that trading activity
exists. On the other hand, if the asset has been originally purchased with a view to hold it as an investment for
capital appreciation, the gain from the subsequent sale would generally rank as a capital gain which is not subject to
income tax.

Trading interests in the same or similar field
If the transaction undertaken is in line with the ordinary business of a taxpayer, then the transaction will be
construed as a trade transaction. On the other hand, if it is far removed from the taxpayer’s normal business activity,
it may not amount to a trade transaction.
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Nature of the asset
The manner an asset was acquired is an indicator of whether it was acquired for resale or that it was
acquired for private use or as an investment. If it is inherited or gifted, it is a good indication that the asset
was not acquired with a view to sale for profit.
Where an asset itself does not produce income or personal enjoyment to its owner merely by virtue of
ownership, it is usually held to be trading in nature. On the other hand, an asset which was bought for own
use and enjoyment with no indication of quick resale would generally not be regarded as a trading
transaction. For example, a painting is acquired and hung on the living room wall, then this is likely to be
considered as an investment rather than a trading asset.
However, if an asset is acquired in a very large quantity and cannot be retained for personal use, it is a
pointer towards trade, not of enjoyment. For example, a taxpayer purchased one hundred boxes of milk
powder in one single transaction, greatly in excess of what could be used by himself and his family, the
transaction is more likely to be in the nature of trade rather than for personal enjoyment.
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Period of ownership
Generally, an item purchased as an investment is often held for a long period of time whilst an item
purchased for trade will be disposed of within a relatively short term in order to make profit. Hence, the
longer the period of ownership of an item before its disposal, the stronger is the argument that the item is
not purchased for trading purposes, but for investment.

Frequency of transactions
If there is a series of similar transactions, it may tend to indicate that the purpose of acquisition is for a
profit-making undertaking or scheme. If the profit is derived from an isolated transaction where the
taxpayer takes an occasional swipe to make some money, it would usually be viewed as capital gain rather
than profit which is related to a business.
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Circumstances responsible for the realisation
If the sale is occasioned by an unanticipated need for funds or following an unsolicited offer, such facts will
tend to indicate that the sale is not made pursuant to a profit-making scheme. If the sale is part of a resale
scheme for a quick profit, it may point towards a trading transaction.

The way the sale was carried out
If the sales have been conducted via an organized activity, such as carrying out extensive advertising,
opening of an office, employment of sales staff, etc., it would tend to indicate the presence of a profitmaking undertaking.
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Improvement made to the asset
If material alterations or improvements have been made to the asset acquired or that its character or
quality has been changed to make it more readily marketable, it would tend to indicate a profit-making
undertaking. However, if an asset was clearly acquired for other purposes and subsequent improvement
was done to render it more saleable after it was no longer useful for such original purpose, it shall not
cause the gain to be taxable. For example, renovation work was carried out prior to disposal of a residential
house of which the owner had been living for more than 10 years, the renovation work done shall not
frustrate the original intention to acquire the property, which was clearly not for trading.

The method of financing
A short-term loan is usually taken to purchase trading stock and the taxpayer would rely solely on the
future disposal at a profit to repay the borrowings. On the other hand, a long term loan is usually taken to
finance long-term investment.
Besides, the financial ability of the taxpayer to acquire the asset is an indicator of whether the asset is
acquired for long term investment. In the case where adequate capital or reserves exist to finance long
term assets, the taxpayer would be in a stronger position to maintain itself as a long term investor.
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Summary
The fulfilment of either one or more of
the above factors in itself may not be
conclusive that trading activities are
being carried out. Usually, an in-depth
analysis of the facts of the case
Whether the gains would be
would be required and all factors are
regarded as profits attributable to
trading activities (which are taxable) to be viewed in totality to reinforce the
treatment of the gain. The onus of
or profits from sale of investments
proof on whether an asset is to be
(which are not taxable) would be a
regarded as a long-term investment
question of fact and depend on
or as a trading asset lies with the
whether any badges of trade
taxpayer to justify. Documentations
elements exist from the taxpayer’s
conduct from the point of acquisition such as sale and purchase
agreements, minutes of board
to the point of disposal.
meeting, availability of funds at the
time of acquisition of the asset and
accounting classifications are
required to substantiate a long-term
investment motive.
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clarification on any of these issues.

Our offices
(West Malaysia)
Kuala Lumpur
Level 16, Tower C,
Megan Avenue 2,
12 Jalan Yap Kwan Seng,
50450 Kuala Lumpur,
Malaysia

Ipoh

Johor Bahru

A-2-16, 2nd Floor, Wisma MFCB
1, Persiaran Greentown 2
Greentown Business Centre
30450 Ipoh, Perak Darul Ridzuan
Malaysia

E-2-3 Pusat Komersial Bayu Tasek,
Persiaran Southkey 1,
Kota Southkey,
80150 Johor Bahru,
Johor, Malaysia

+605 238 0411 Main

+607 288 6627 Main
+607 338 4627 Fax

Penang

+603 2788 9898 Main
+603 2788 9899 Fax

Level 6, Wisma Penang Garden,
42 Jalan Sultan Ahmad Shah,
10050 Penang, Malaysia

Klang

+604 227 7061 Main
+604 227 8011 Fax

Suite 50-3, Setia Avenue,
No. 2, Jalan Setia Prima
SU13/S,
Setia Alam, Seksyen U13,
40170 Shah Alam,
Selangor, Malaysia
+603 3343 0730 Main
+603 3344 3036 Fax

Melaka
52 Jalan Kota Laksamana 2/15,
Taman Kota Laksamana, Seksyen
2,
75200 Melaka, Malaysia
+606 282 5995 Main
+606 283 6449 Fax

Muar
8, Jalan Pesta 1/1,
Taman Tun Dr. Ismail 1,
Jalan Bakri, 84000 Muar,
Johor, Malaysia
+606 952 4328 Main
+606 952 7328 Fax

Our offices
(East Malaysia)
Kuching - iCom Square
2nd Floor, C378, Block C,
iCom Square,
Jalan Pending,
93450 Kuching,
Sarawak, Malaysia

Miri

Labuan

Lot 2395, Block 4,
Bulatan Business Park,
Jalan Bulatan Park, 98000 Miri,
Sarawak, Malaysia

Lot 36, Block D, Lazenda Centre,
Jalan OKK Abdullah, P.O. Box
81599, 87025, Labuan, Malaysia

+6085 658 835 Main
+6085 655 001 Fax

Bintulu
+6082 552 688 Main
+6082 266 987 Fax

Kuching - Brighton
Square
2nd Floor,
Lots 11994 - 11996,
Brighton Square,
Jalan Song,
93350 Kuching,
Sarawak, Malaysia
+6082 285 566 Main
+6082 285 533 Fax

1st floor, Lot 4542-4543,
Jalan Abang Galau Shophouse,
Kampung Masjid, 97000 Bintulu,
Sarawak, Malaysia
+6086 333 328 Main
+6086 334 802 Fax

+6087 417 128 Main
+6087 417 129 Fax

Kota Kinabalu
Damai Plaza 3, 3rd Floor, C11, Jalan
Damai 88300, P.O. Box 11003,
88811 Kota Kinabalu, Sabah, Malaysia
+6088 233 733 Main
+6088 238 955 Fax

Sibu

Tawau

1st & 2nd Floor, No. 1 Lorong
Pahlawan 7A2, Jalan Pahlawan,
96000 Sibu, Sarawak, Malaysia

No.194, 2nd Floor, Block B,
Wisma DS, Jalan Bakau
91000 Tawau
Sabah, Malaysia

+6084 211 777 Main
+6084 216 622 Fax

+6089 771 040 Main

Contact us

About Crowe Malaysia PLT

Crowe Malaysia PLT
Level 16, Tower C
Megan Avenue 2
12, Jalan Yap Kwan Seng
50450 Kuala Lumpur
Malaysia

Crowe Malaysia PLT is the 5th largest accounting firm in Malaysia and an independent
member of Crowe Global. The firm in Malaysia has 15 offices, employs over 1,300 staff,
serves mid-to-large companies that are privately-owned, publicly-listed and
multinational entities, and is registered with the Audit Oversight Board in Malaysia and
the Public Company Accounting Oversight Board in the US.

Tel. +603 2788 9999

About Crowe Global
Crowe Global is one of the top 10 accounting firms with over 200 independent
accounting and advisory firms in more than 145 countries. For almost 100 years, Crowe
has made smart decisions for multinational clients working across borders. Our leaders
work with governments, regulatory bodies and industry groups to shape the future of
the profession worldwide. Their exceptional knowledge of business, local laws and
customs provide lasting value to clients undertaking international projects.

www.crowe.my
This communication is prepared and issued by Crowe Malaysia PLT, it is meant for general information purposes only and it is not intended to be professional advice. Recipients should not act upon this communication and please consult qualified advisors for professional advice and
services. Crowe Malaysia PLT or any of Crowe’s entities will not be responsible for any loss or consequences of anyone acting in reliance on this communication or for decisions made based on this communication.
Crowe Malaysia PLT is a member of Crowe Global, a Swiss verein. Each member firm of Crowe is a separate and independent legal entity. Crowe Malaysia PLT and its affiliates are not responsible or liable for any acts or omissions of Crowe or any other member of Crowe and specifically
disclaim any and all responsibility or liability for acts or omissions of Crowe or any other Crowe member.
© 2020 Crowe Malaysia PLT

