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Capital Gain Tax in Kenya.

Capital Gain Tax
CGT) In Kenya

What is CGT rate?

Capital Gain Tax (CGT) is imposed on profits obtained from the sale or transfer of
property within Kenya, acquired on or after January 2015. A transfer of property
is said to have occurred if property is sold, exchanged, conveyed, or otherwise
disposed of in any manner (including by way of gift), whether or not for consideration.
Further, a transfer occurs on destruction, abandonment, surrender, cancellation, or
forfeiture of property. The tax liability falls on the transferor of the property, who is
responsible for both the declaration and payment of CGT.

Increase in CGT rate.

The amendment to the Income Tax Act, effective from January 1st, 2023, through
the Finance Act of 2022, has resulted in an increase in the Capital Gains Tax (CGT)
rate in Kenya; previously set at 5%, the amended rate now stands at 15%. Among
the reasons for the increase includes the comparatively higher CGT rates in other
East African countries such as Uganda at 30%, Tanzania (10% for residents) and
Rwanda’s rates of 30%; Kenya’s CGT rate of 5% was relatively low.

During the assessment of the Finance Bill 2022 (before it was enacted to law) by the
Departmental Committee on Finance and National Planning, a significant number of
stakeholders put forth a suggestion to reconsider the Capital Gains Tax (CGT) rate
of 15% and instead lower it to 10%. Their argument was based on the absence of
a mechanism in Kenya to address inflation adjustment in relation to the increased
CGT rate. Additionally, these stakeholders expressed concerns that the higher CGT
rate would negatively affect Kenya’s competitiveness as an economic hub and as a
desirable investment destination.
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Despite these proposals, the committee rejected the stakeholder recommendation
toreduce the CGT rate to 7.5%, citing potential adverse effects on revenue allocation.
Nevertheless, the committee did agree and propose a revision of the CGT rate from
15% to 10%. However, despite these recommendations from both the committee
and stakeholders, the Finance Act 2022 ultimately adopted the CGT rate of 15%
as the committee cited that it would lead to increased revenue collection for the
government. The key reason the government sought to raise CGT was increased
pressure to meet tax revenue targets due to the rising public debt.

Impact of increased CGT rate

Thus far, there has been a negative impact because of the increased rate, coupled
with rising inflation, a depreciating currency, and rising interest rates, which has
dampen the appetite for investment in property.

Official data reveals that despite the tripling of the capital gains tax (CGT) rate, taxes
collected from financial transactions related to the transfer of real estate and shares
in privately held firms experienced a double-digit decline in the third quarter of the
current financial year.

Provisional revenue statistics from the National Treasury indicate that tax receipts
from real estate and private share transactions amounted to KES 3.28 billion in the
January to March 2023 period, compared to KES 3.76 billion in the same period the
previous year. This represents a decrease of 12.92% and may suggest a reduction
in property deals during the review period following the increase in the CGT rate.

However, the data also shows a significant year-on-year increase of 64.27% in
collections, amounting to KES 7.27 Billion in the quarter preceding the CGT rate
hike. This contributed to a 13.78% year-on-year jump in CGT receipts for the nine-
month period through March, totalling KES 14.26 Billion.
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Potential solutions

Some potential solutions that could be considered by the Kenyan government to address
the objective of increasing revenue through the increased capital gains tax (CGT) rate:

* Review the impact of the rate increase: The government should conduct a
comprehensive analysis of the impact of the increased CGT rate to understand the
reasons behind the decline in tax collections during the review period. This analysis can
help identify specific areas or factors contributing to the drop in transactions and revenue.

¢ Evaluate the real estate sector: Given the sustained downturn in the real estate sector,
it would be beneficial for the government to assess the challenges faced by developers
and investors. Understanding the specific issues hampering growth in the sector can help
in formulating targeted policies or incentives to stimulate investment and transactions.

e Engage stakeholders for feedback: The government should actively seek feedback
from stakeholders, including tax experts, business associations, and professional bodies,
on the impact of the increased CGT rate. This feedback can provide valuable insights and
suggestions for potential adjustments or revisions to the tax policy.

¢ Consider inflation adjustment: As suggested by some experts, introducing inflation
adjustment to the CGT calculation could be beneficial. This would account for the effects
of inflation on the taxable capital gains and help maintain a fair and balanced approach
to taxation.

* Promote ease of doing business: The government should focus on improving the
ease of doing business in Kenya to attract investors and stimulate economic growth.
Streamlining bureaucratic processes, reducing red tape, and providing a conducive
business environment can encourage investment and lead to increased transactions
subject to CGT.

¢ Monitor and evaluate the impact: It is crucial for the government to monitor the impact
of the increased CGT rate on revenue collections and overall economic growth. Regular
evaluations can help determine the effectiveness of the policy and enable adjustments
if needed.

The real estate industry has faced challenges in recent years, with developers struggling to
repay loans on properties, leading to banks resorting to auctions to recover debts. Overall,
the data suggests that despite the increase in the CGT rate, tax collections from real estate
and private share transactions experienced a decline, highlighting potential implications for
the sector and overall investment activities.
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About Us

Crowe COR LLP is a national audit, tax, advisory and risk firm with
global reach and local expertise. Crowe COR LLP is an independent
member of Crowe Global, the ninth largest accounting network in the
world. With exceptional knowledge of the business environment, our
professionals share one commitment, to deliver excellence.

We are trusted by thousands of clients worldwide for our specialist
advice, our ability to make smart decisions and our readiness to
provide lasting value. Our broad technical expertise and deep market
knowledge means we are well placed to offer insight and pragmatic
advice to all organizations and individuals with whom we work. Close
working relationships are at the heart of our effective service delivery.

Crowe COR LLP is a member of Crowe Global, a Swiss verein. Each member firm of Crowe Global is a separate and independent legal entity. Crowe COR LLP and its affiliates
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