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I. INTRODUCTION 

1. This report (the “Second Report”) is filed by Crowe Soberman Inc. (“Crowe”) in 

its capacity as monitor (the “Monitor”) of the Applicants (sometimes referred to 

as the “JMX Group”) under the CCAA. Prior to the commencement of the 

Applicants’ CCAA proceedings, on April 17 and April 20, 2020, the Applicants filed 

Notices of Intention to Make a Proposal under the Bankruptcy and Insolvency Act 

and Crowe was appointed as Proposal Trustee (“NOI Proceedings”).  

2. On September 29, 2020, the Court issued an order (“Initial Order”), inter alia,  

a. converting the NOI Proceedings into proceedings under the CCAA (“CCAA 

Proceedings”) in order to allow time for the completion of the restructuring 

process initiated by the Applicants during the NOI Proceedings and 

providing the Applicants with a stay of proceedings through December 11, 

2020;  

b. approving the Stalking Horse Agreement (as defined in the Initial Order); 

and 
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c. approving a stalking horse sale process for the marketing and sale of the 

assets of the Applicants (the “Sale Process”).  

3. A copy of the Initial Order, which includes the Sale Process, is attached hereto as 

Appendix “1”. 

4. On December 4, 2020 the Monitor issued its first report to court (“First Report”), 

a copy of which is attached hereto as Appendix “2” (without appendices).  The 

First Report provided the details of the Sale Process conducted by the Monitor.  

As noted in the First Report: 

a. The Monitor contacted more than 35 parties or their representatives (the 

“Interested Parties”) identified by the Monitor and/or the Applicants who 

may be interested in purchasing the Business and/or Assets of the 

Applicants and provided those parties with a “teaser” document; 

b. For a two-week period the Monitor published a notice advertising the Sale 

Process in two major industry publications and posted the opportunity on its 

website; 

c. 7 Interested Parties advised the Monitor that they wished to commence due 

diligence and each executed a non-disclosure agreement; 

d. The Monitor provided access to the electronic data room established and 

maintained by the Monitor; 

e. Non-binding letters of intent were due to be submitted in writing to the 

Monitor by no later than 5:00pm (Toronto time) on October 23, 2020, 

(“Phase I Bid Deadline”).  No such non-binding letters of intent were 

received by the Phase I Bid Deadline; and 

f. Pursuant to the Sales Process, as no other bids besides the Stalking Horse 

Bid were received by the Phase 1 Bid Deadline, the Stalking Horse Bid was 

deemed to be the Successful Bid. 
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5. On December 8, 2020, the Honourable Madam Justice Conway granted an 

Order (the “Stay Extension Order”) that, among other things,  

a. extended the Stay Period up to and including March 8, 2021 to permit the 

Applicants and Stalking Horse Bidder to explore a reverse vesting structure 

as an alternative way to effect the transaction contemplated by the Stalking 

Horse Bid;  

b. extended the deadline for the closing of the Transaction up to and including 

January 31, 2021; and 

c.  approved the activities of the Monitor as described in the First Report. 

6. A copy of the Stay Extension Order is attached as Appendix “3”. 

7. This Second Report provides: 

a. Information concerning the structure of the Transaction proposed by the 

Applicants; 

b. the Monitor’s recommendation that this Court make the following orders as 

requested by the Applicants:   

i. an order approving a reorganization transaction (“Transaction”) 

pursuant to which the JMX Shareholders (as defined herein) are 

issued shares of 2808447 Ontario Inc. (“New ParentCo”) in 

exchange for all of the issued and outstanding shares of JMX 

Leasing and BRND that are held by the JMX Shareholders: 

ii. vesting out: 

1) all claims against JMX Contracting, other than the Assumed 

Liabilities (as defined below) in and to 2809588 Ontario Inc. 

(“Residual Contracting”); 

2) all claims against JMX Leasing, other than the Assumed 

Liabilities, in and to 2809590 Ontario Inc. (“Residual Leasing”); 
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3) all claims against BRND, other than the Assumed Liabilities, in 

and to New ParentCo  (collectively, the “Excluded Liabilities”), 

such that those claims shall no longer be obligations of JMX 

Contracting, JMX Leasing or BRND, as applicable; 

iii. vesting in Residual Contracting all rights and benefits, including 

causes of action, of JMX Contracting in the CCDC17 Contract for 

1400 Robson Empire Landmark Hotel Demolition dated October 23, 

2017 (the “ASNA Contract”) including, without limitation: the lien 

action commenced in British Columbia by JMX Contracting bearing 

Court File No. VLC-S-S-207196; JMX Contracting’s right to receive 

progress payments pursuant to the ASNA Contract; and any actions, 

claims, rights or lawsuits of any nature whatsoever, whether against 

ASNA or any other party, arising out of or in connection with the 

ASNA Contract (collectively, the “ASNA Claims”);  

iv. vesting in Residual Contracting all rights and benefits, including 

causes of action, of JMX Contracting in the Lambton Generating 

Station Demolition Agreement #RG00287132 with Ontario Power 

Generation (“OPG”) dated July 10, 2020 (the “OPG Contract”) 

including, without limitation: JMX Contracting’s interest in amounts 

drawn down by OPG pursuant to a letter of credit provided by JMX 

Contracting; JMX Contracting’s right to receive progress payments 

pursuant to the OPG Contract; and any actions, claims, rights or 

lawsuits of any nature whatsoever, whether against OPG or any 

other party, arising out of or in connection with the OPG Contract 

(collectively, the “OPG Claims”); 

v. ordering that each of New ParentCo, Residual Leasing and Residual 

Contracting are added as Applicants in these CCAA proceedings 

and added to the style of cause; 
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vi. terminating the CCAA proceedings in respect of JMX Contracting, 

JMX Leasing and BRND;  

vii. approving the share purchase agreement (the “SPA”) between New 

ParentCo and 2779076 Ontario Inc. (the “Stalking Horse 

Purchaser” or “277”) and vesting all of New ParentCo’s right, title 

and interest in and to the shares of JMX Leasing and BRND in the 

Stalking Horse Purchaser; and 

viii. approving this Second Report and the activities, actions and conduct 

of the Monitor set out herein. 

II. TERMS OF REFERENCE 

8. Unless otherwise noted, all monetary amounts contained in this Second Report 

are expressed in Canadian dollars. 

9. In preparing this Second Report, the Monitor has relied upon certain unaudited 

internal financial information prepared by the Applicants’ representatives, the 

Applicants’ books and records and discussions with their management, 

employees, agents, lawyers and consultants (collectively, the “Information”). The 

Monitor has not performed an audit or other verification of the Information in a 

manner that would comply with Generally Accepted Assurance Standards 

(“GAAS”) pursuant to the Chartered Professional Accountant of Canada 

Handbook (the “CPA Handbook”) and, as such, the Monitor expresses no opinion 

or other form of assurance contemplated under GAAS in respect of the 

Information. 

10. In the course of its mandate, the Monitor has assumed the integrity and 

truthfulness of the information and explanations presented to it by the Applicants 

and its management, within the context in which such information was presented.  

To date, nothing has come to the Monitor’s attention that would cause it to 

question the reasonableness of these assumptions.  The Monitor has requested 

that management bring to its attention any significant matters which were not 

addressed in the course of the Monitor’s specific inquiries.  Accordingly, this 
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Second Report is based solely on the information (financial or otherwise) made 

available to the Monitor by the Applicants and their representatives. 

11. This Second Report has been prepared for the use of this Court and the 

Applicants’ stakeholders as general information relating to the Applicants and to 

assist the Court in determining whether to grant the relief sought by the Applicants. 

Accordingly, the reader is cautioned that this Second Report may not be 

appropriate for any other purpose. 

12. Capitalized terms not defined in this Second Report have the meanings ascribed 

to them in the affidavit of Charlie Dahl sworn January 25, 2020 (“Dahl Affidavit”) 

filed in connection with the Applicants’ motion. 

III. THE STALKING HORSE AGREEMENT AND THE TRANSACTION  

13. The Sale Process provided that unless an offer was received through the Sale 

Process that, among other things, provided for consideration that is at least 

$250,000 in excess of the aggregate of the purchase price contemplated by the 

Stalking Horse Agreement, then the transaction contemplated by the Stalking 

Horse Agreement would be completed.  The Stalking Horse Agreement and the 

Sale Process were approved by the Court pursuant to the Initial Order. 

14. As set out in the First Report, as no other bids besides the Stalking Horse Bid 

were received by the Phase 1 Bid Deadline, the Stalking Horse Bid was deemed 

to be the Successful Bid.  

15. The salient terms of the Stalking Horse Agreement are as follows (defined terms 

used in this section and not otherwise defined herein have the meaning ascribed 

to them in the Stalking Horse Agreement):  

a. The purchase price is the aggregate of the following amounts: 

i. the payment in cash, or the assumption of, any payables of the 

Applicants, which by operation of law, are in priority to the security 

interest of RBC (the “Priority Payables”);  
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ii. the assumption of the amount, if any, comprising the secured 

indebtedness owing by the Applicants to the RBC as of the Closing 

Date.  As of the date of this First Report the Monitor understands 

that the Applicants have repaid the principal amount due under its 

operating facility with RBC and the only facilities remaining with 

RBC are a Visa credit facility that is to be paid down by closing and 

lease financing obligations that are to be assumed; 

iii. the assumption of the DIP Loan in the amount of $1 million plus 

any accrued interest owing by the Applicants to the DIP Lender as 

of the Closing Date; 

iv. the assumption of the Assumed Liabilities of the Applicants owing 

as of the Closing Date, which amount as of the date hereof is 

approximately $4 million;  

v. the assumption of the mortgage granted to BRND by Hillmount 

Capital Inc., of which approximately $1.7 million is outstanding as 

of the date hereof;  

vi. the assumption of the indebtedness owing by BRND to Dahl 

Demolition Corp; 23912112 Ontario Inc., and 2391213 Ontario Inc. 

as of the Closing Date, representing a total indebtedness of 

approximately $1.2 million as of the date hereof; and 

vii. the assumption of the lease obligations of JMX Leasing, which 

presently total approximately $3.8 million.  

(The assumption of the amounts in (i) to (vii) above, are collectively, 

the “Assumed Liabilities”. As of the date hereof, the Assumed 

Liabilities total approximately $11.7 million) 

b. The assets to be purchased pursuant to the Stalking Horse Agreement 

excluded the OPG Litigation Claim (as defined in the Stalking Horse 
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Agreement), the OPG Contract and the ASNA Contract1;  

c. In respect to the Remaining Liabilities in connection with OPG (the “OPG 

Remaining Liabilities”), the Stalking Horse Bidder would fund the costs 

associated with the OPG Litigation and any amounts recovered in respect 

to that litigation less the costs of the litigation would be distributed to holders 

of the OPG Remaining Liabilities on the basis of their legal entitlements;  

d. in respect to the Remaining Liabilities in connection with the ASNA Contract 

(the “ASNA Remaining Liabilities”), the Stalking Horse Bidder would be 

purchasing the ASNA Litigation Claim (as defined in the Stalking Horse 

Agreement) and all proceeds associated therewith;  

16. The Stalking Horse Agreement contemplates the purchase of the business and 

substantially all of the assets of the Applicants, the continuation of the Applicants’ 

business as a going concern enterprise and offers the opportunity for continued 

employment to all 48 employees of the Applicants on substantially the same terms 

as their current employment.  

17. As noted in the First Report and as set our more particularly at paragraph 17 to 

the affidavit of Charlie Dahl sworn January 25, 2021, the Stalking Horse Bidder 

has requested that the Applicants and Monitor implement an alternative 

transaction structure that, among other things, minimizes costs and the tax 

impacts associated with asset sales, including in respect of taxes that may be 

payable upon land transfer to a new entity.  Such a structure allows the 

restructured business to continue to access critical government COVID-19 

pandemic financial support, much of which is only available to entities that were 

in existence prior to the start of the COVID-19 pandemic.   

 
1  The OPG  Contract was  terminated  by OPG  after  the  commencement  of  the  Sale  Process.  The  Stalking  Horse 
Agreement provides  that  the ASNA  Litigation Claim will  be  assumed by  the  Stalking Horse Bidder,  however  the 
Schedule 1.1(A) indicates that the ASNA contract is an Excluded contract given that the contract was completed as 
at the date of the Stalking Horse Agreement.  
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18. Pursuant to the Stalking Horse Bid, substantially all of the assets of JMX Leasing, 

JMX Contracting and BRND Properties Inc. are to be vested out to the Stalking 

Horse Purchaser. Pursuant to the reverse vesting structure, liabilities are vested 

out into new corporate entities while the assets are maintained in the existing 

corporate entities. The economic outcomes for creditors are the same under either 

transaction structure. 

19. The alternative transaction structure proposed by the Stalking Horse Bidder is in 

the form of a share purchase agreement with a reverse vesting order that, among 

other things:  

a. allow JMX Leasing, BRND JMX Contracting and their operations to continue 

as a going concern within the same corporate entities;  

b. minimize fees that would be payable on its mortgage commitment 

associated with the transfer of the real property to the Stalking Horse 

Purchaser in an asset sale; 

c. minimize taxes payable upon the transfer of real estate; 

d. maintain the corporate existence of JMX Contracting to qualify for grants, 

tax incentives or COVID-19 relief measures for the ongoing Business since 

many such grants, tax incentives and relief measures are only available to 

corporations in existence as of April, 2019; 

e. avoid disruption for employees, project owners and subtrades in ongoing 

projects as billing practices and contracting parties will not need to change; 

f.  avoid the need to assign any contracts and obtain consents or assignment 

orders, and the legal costs associated with same; and 

g. avoid the need to transfer employees to a new entity.   

20. The Monitor notes that the alternative transaction structure will have no adverse 

impact on the economic outcomes for creditors compared to proceeding with a 
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transaction structure contemplated by the Stalking Horse Agreement, but offers 

the additional benefits noted above.  If the Transaction is not approved and the 

Applicants cease operations and their assets are liquidated, the JMX Contracting 

trade receivables are likely to be uncollectible due, among other things, to setoff 

claims and lack of litigation funding.  As these receivables represent the vast 

majority of JMX Contracting’s assets, there would be little if any recoveries for its 

unsecured creditors. Any equity in the Applicant’s equipment (which is owned by 

JMX Leasing) or real estate (which is owned by BRND) would be available to their 

respective creditors, with any surplus to their respective shareholders.  In other 

words, any surplus derived from BRND or JMX Leasing would not be available to 

the unsecured creditors of JMX Contracting.  

21. A liquidation of the Applicants would represent a materially worse outcome for 

stakeholders than the proposed Transaction. Further, in such a scenario there 

would be loss of employment for the Applicants’ 48 employees. Work by the 

Applicants’ subtrades would cease once the business ceased operating, 

jeopardizing the subtrades’ ability to be paid.   

22. Attached as Confidential Appendix “1” is an analysis prepared by the Monitor 

that estimates recoveries for creditors in a liquidation of the Applicant’s assets.  

The Monitor requests a sealing order in respect of Confidential Appendix “1” as 

it contains commercially sensitive information which if disclosed could negatively 

impact recoveries in the event that the Transaction is not approved or does not 

close, and the assets are required to be liquidated. 

IV. OPG CLAIM 

23. The Stalking Horse Purchaser has committed to funding litigation with OPG 

pursuant to the Stalking Horse Bid, which provides that the Stalking Horse 

Purchaser will fund the costs associated with litigating the claim against OPG for 

amounts owing under the OPG Contract (the Monitor understands that JMX has 

registered a lien for approximately $10.9 million), and any amounts recovered in 

respect to that litigation less the funded costs of the litigation will be distributed to 
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unsecured creditors on the basis of their legal entitlements.  The Stalking Horse 

Agreement contemplated that the OPG claims would be Excluded Assets. 

24. The JMX Group seeks to vest the Litigation Claims to Residual Contracting to 

permit Residual Contracting to pursue payment within these CCAA proceedings 

for the benefit of remaining unsecured creditors. This is consistent with the terms 

of the Stalking Horse Agreement. 

25. There is approximately $4.3 million remaining outstanding to secured and 

unsecured trade creditors under the OPG Contract. The Monitor understands that 

OPG continues to hold approximately $2.3 million in certified holdback that is 

required to be paid to trade creditors on the OPG project. 

26. The Monitor understands that once the Litigation Claims are vested in Residual 

Contracting, the Stalking Horse Purchaser is prepared to advance funding 

pursuant to a staged funding arrangement to be agreed between Residual 

Contracting and the Stalking Horse Purchaser, which may form part of a plan of 

arrangement. 

V. ASNA CLAIM 

27. As set out in the Dahl Affidavit, JMX Contracting has perfected a construction lien 

in British Columbia for approximately $6.7 million against the ASNA project.  There 

is approximately $450,000 owing to subtrades on this project, that form part of the 

Residual Liabilities. 

28. Pursuant to the Stalking Horse Bid, JMX Contracting’s claim against ASNA is 

included in the purchased assets. Notwithstanding the purchase of the claim by 

the Stalking Horse Purchaser, the Monitor understands that the Stalking Horse 

Purchaser has agreed to exclude the ASNA Claim as a purchased asset and have 

it vest in Residual Contracting to preserve the ability of Residual Contracting to 

pursue the claim for the benefit of creditors. The Stalking Horse Purchaser is 

prepared to advance funding to litigate this claim pursuant to a staged funding 

arrangement to be agreed between Residual Contracting and the Stalking Horse 
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Purchaser, which may form part of a plan of arrangement. 

29. While no litigation funding agreement has been entered into or plan of 

arrangement has been prepared by the Applicants to date, the Monitor 

understands that Residual Contracting will do so after the Transaction closes, and 

such arrangement will be developed with input from the Monitor.  It is the Monitor’s 

view that the status of the litigation funding arrangements does not impact upon 

the Monitor’s view that the proposed Transaction is in the best interest of creditors 

and other stakeholders and should be approved. 

VI. CONCLUSION AND RECOMMENDATIONS 

30. Based on the foregoing, the Monitor respectfully recommends that this 

Honourable Court issue an order, inter alia:  

a. Approving the Transaction, and granting the ancillary relief requested by the 

Applicants in respect of, and to facilitate, the Closing of the Transaction and 

the continuation of the CCAA Proceedings; and 

b. Approving the Second Report and the activities of the Monitor as described 

in the Second Report. 

All of which is respectfully submitted this 27th day of January, 2021. 
 
 
CROWE SOBERMAN INC. 
In its capacity as Monitor in the CCAA Proceedings of  
The JMX Group and in no other capacity 
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FIRST REPORT OF CROWE SOBERMAN INC. IN ITS CAPACITY AS MONITOR OF 
THE APPLICANTS UNDER THE CCAA  

DECEMBER 4, 2020 

I. INTRODUCTION 

1. This report (the “First Report”) is filed by Crowe Soberman Inc. (“Crowe”) in its 

capacity as monitor (the “Monitor”) of the Applicants under the CCAA. Prior to 

the commencement of the Applicants’ CCAA proceedings, on April 17 and April 

20, 2020, the JMX Group filed Notices of Intention to Make a Proposal under the 

Bankruptcy and Insolvency Act and Crowe was appointed as Proposal Trustee 

(“NOI Proceedings”).  

2. On September 29, 2020, the Court issued an order (“Initial Order”), inter alia,  

a. converting the NOI Proceedings into proceedings under the CCAA 

(“CCAA Proceedings”) in order to allow time for the completion of the 

restructuring process initiated by the Company during the NOI 

Proceedings and providing the Company with a stay of proceedings 

through December 11, 2020; 
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APPENDIX 3 
 



Court File No. CV-20-00648528-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

TUESDAY, THE 8thTHE HONOURABLE MADAM )

)
JUSTICE CONWAY DAY OF DECEMBER, 2020

)

f OD \ IN THE MATTER OF THE COMPANIES' CREDITORS

RRANGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED

v fm
as

o
~C

&

m IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT

F JMX CONTRACTING INC., JMX NATIONAL INC., BRND PROPERTIES

INC., and JMX LEASING INC. (the "Applicants")

\Oa .

STAY EXTENSION ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies ' Creditors

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") for an order extending the

Stay Period (as defined herein) up to and including March 8, 2021 was heard this day by video

conference due to the COVID-19 crisis.

ON READING the affidavit of Charlie Dahl, sworn December 3, 2020, and the Exhibits

thereto (the "Dahl Affidavit"), the report of Crowe Soberman Inc. dated December 4, 2020 (the

"First Report") in its capacity as monitor of the Applicants (the "Monitor"), and on hearing the

submissions of counsel for the Applicants, the Monitor, and for the secured creditor, the Royal

Bank of Canada ("RBC"), as well all persons present as stated in the counsel slip,

1 . THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and hereby

dispenses with further service thereof.
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THIS COURT ORDERS that the Stay Period, as defined in the Order of Mr. Justice

Hainey dated September 29, 2020 (the "Initial Order"), is hereby extended up to and including

March 8, 2021.

2.

THIS COURT ORDERS that the Closing Date Deadline, as defined in Schedule A to the

Initial Order, is hereby extended up to and including January 3 1 , 2021 and may be further extended

or amended by the Monitor, in its discretion, by up to two weeks without Court approval.

3.

THIS COURT ORDERS that the Fourth Report of Crowe Soberman Inc. in its capacity

as proposal trustee of the Applicants (the "Proposal Trustee"), the fees of the Proposal Trustee,

and the fees of the Proposal Trustee counsel are hereby approved, provided, however, that only

the Proposal Trustee in its personal capacity and only with respect to its own personal liability,

shall be entitled to rely upon or utilize in any way such approval.

4.

THIS COURT ORDERS that the First Report of the Monitor, the fees of the Monitor,

and the fees ofthe Monitor counsel are hereby approved, provided, however, that only the Monitor

in its personal capacity and only with respect to its own personal liability, shall be entitled to rely

upon or utilize in any way such approval.

5.

THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. Eastern Standard/Daylight Time on the date of this Order.

6.

ENTERED AT / INSCRIT A TORONTO
ON /BOOK NO:
LE / DANS L.E REGISTRE NO:

DEC 0 8 2020

PER /PAR:'
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT

ACT, R.S.C. 1985, c. C-36, AS AMENDED

Court File No. CV-20-00648528-00CL

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF JMX CONTRACTING INC., JMX NATIONAL INC.,

BRND PROPERTIES INC., and JMX LEASING INC.

ONTARIO

SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

(COMMERCIAL LIST)

Proceedings commenced at Toronto

STAY EXTENSION ORDER

WEISZ FELL KOUR LLP

100 King Street West,

Suite 5600

Toronto, ON M5X 1C9

Sharon Kour LSONo. 58328D

skour@wfklaw.ca

Tel: 416.613.8283

Caitlin Fell LSONo. 60091H

cfell@wfklaw.ca

Tel: 416.613.8282

Fax: 416.613.8290

Lawyers for JMX Contracting, et al.
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SECOND REPORT OF CROWE SOBERMAN INC. 

IN ITS CAPACITY AS MONITOR OF THE 

APPLICANTS UNDER THE CCAA 

DATED JANUARY 27, 2021 

 

 

CHAITONS LLP 

Barristers & Solicitors 

5000 Yonge Street, 10th Floor 

Toronto, ON  M2N 7E9 

 

Harvey Chaiton (21592F) 

Tel:  (416) 218-1129 

Email:  harvey@chaitons.com  

 

Lawyers for Crowe Soberman Inc., in its capacity as 

Monitor of the Applicants 
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