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CITATION: Electro Sonic Inc. (Re), 2014 ONSC 942
COURT FILE NO.: 31-1835443 and 31-1835488
DATE: 20140210

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST

RE: IN THE MATTER OF the Notice of Intention to Make a Proposal of Electro
Sonic Inc.

AND IN THE MATTER OF the Notice of Intention to Make a Proposal of
Electro Sonic of America LLC

BEFORE: D. M. Brown J.

COUNSEL: H. Chaiton, for the Applicants, Electro Sonic Inc. and Electro Sonic of America
LLC

I. Aversa, for the Royal Bank of Canada

HEARD: February 10, 2014

REASONS FOR DECISION

I Motions for administrative consolidation of NOI proceedings, an Administrative
Professionals Charge and authorization to initiate Chapter 15 proceedings

[1] Electro Sonic Inc. (“ESI”) is an Ontario corporation with its registered office in
Markham, Ontario. Electro Sonic of America LLC (“ESA”) is a Delaware limited liability
corporation which carries on business from a facility in Tonawanda, New York. Both companies
are owned by the Rosenthal family. Both companies are involved in the distribution of
electronic and electrical parts.

[2] On February 6, 2014, both companies filed notices of intention to make proposals
pursuant to section 50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. MNP Ltd.
was appointed proposal trustee.

[3] Both companies applied for three types of relief. (i) the administrative consolidation of
the two proceedings; (i) the approval of an Administrative Professionals Charge on the property
of both companies to secure payment of the reasonable fees of the legal advisors; and, (iii)
authorization that the proposal trustee could act as foreign representative of the NOI proceedings
and could apply to the United States Bankruptcy Court for relief pursuant to Chapter 15 of the
United States Bankruptcy Code (the “Code”). At the hearing | granted the orders sought; these
are my reasons for so doing.

2014 ONSC 942 (CanLli)
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1. Administrative consolidation

[4] Bankruptcy proceedings in this Court operate subject to the general principle that the
litigation process should secure the just, most expeditious and least expensive determination of
every proceeding on its merits: Bankruptcy and Insolvency General Rules, s. 3; Ontario Rules of
Civil Procedure, Rule 1.04(1). One practical application of that general principle occurs when
courts join together two closely-related bankruptcy proceedings so that they can proceed and be
managed together.  This procedural or administrative consolidation does not involve the
substantive merger or consolidation of the bankruptcy estates, merely their procedural treatment
together by the court. Administrative consolidation of two bankruptcy proceedings would be
analogous to bringing two separate civil actions under common case management.

[5] In the present case, the evidence disclosed that the operations of ESI and ESA are highly
integrated, sharing a common managing director as well as consolidated accounting, finance and
human resource functions, including payroll. As well, ESI has been the sole customer of ESA in
2013 and 2014.

[6] Given the possibility of the applicants applying together at future dates for relief such as
stay extensions and sale approvals, and given that both companies share the same lender — Royal
Bank of Canada — it made sense to order that both bankruptcy proceedings be consolidated for
the purposes of future steps in this order. For those reasons, | granted the administrative
consolidation order sought.

I1l.  Administrative Charge

[7] The applicants seek a charge in the amount of $250,000 on the property of ESI and ESA
to secure payment of the reasonable fees and expenses of the legal advisors retained by the
applicants, MNP and its legal counsel (the “Administrative Professionals”). The applicants
sought an order granting such an Administrative Professionals Charge priority over security
interests and liens, save that the Charge would be subordinate to the security held by RBC and all
secured claims ranking in priority thereto.

[8] The applicants filed evidence identifying their creditors, as well as the results of searches
made under the Personal Property Registration systems in Ontario and British Columbia and
under the Uniform Commercial Code in respect of ESA. The applicants complied with the
service requirements of BIA s. 64.2(1).

[9] RBC did not oppose the Charge sought, but advised that it might later bring a motion to
lift the stay of proceedings to enable it to enforce its security or to appoint an interim receiver.

[10] As noted, ESA is a Delaware corporation with its place of business in New York State.
ESA filed evidence that it has a U.S. dollar bank account in Canada, although it did not disclose
the amount of money in that account.

[11] BIA s. 50(1) authorizes an “insolvent person” to make a proposal. Section 2 of the BIA
defines an “insolvent person” as, inter alia, one “who resides, carries on business or has property

2014 ONSC 942 (CanLli)
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in Canada”. That statutory definition would seem to establish the criteria upon which an Ontario
court can assume jurisdiction in proposal proceedings, rather than the common law real and
substantial connection test articulated by the Supreme Court of Canada in Club Resorts Ltd. v.
Van Breda, 2012 SCC 17.

[12] In the present case, | took into account several factors in granting a Charge over the
property of both applicants, including property in New York State:

(1 the senior secured for both companies, RBC, did not oppose the granting of the
Charge;

(i)  according to the results of the UCC search, the other secured creditor of ESA which
has filed a collateral registration is ESI, a related company, which seeks the Charge;

(iii)  the operations of ESI and ESA are highly integrated;

(iv)  ESA has filed evidence of some assets in Canada, thereby technically meeting the
definition of “insolvent person” in the BIA: Callidus Capital Corporation v. Xchange
Technology Group LLC, 2013 ONSC 6783, para. 19; and,

(V) the proposal trustee intends to apply immediately for recognition of these proceedings
under Chapter 15 of the Code which will afford affected persons in the United States
an opportunity to make submissions on the issue.

IV.  Proposal trustee as representative in foreign proceedings

[13] The proposal trustee was the most appropriate person to act as a representative in respect
of any proceeding under the BIA for the purpose of having it recognized in a jurisdiction outside
Canada: BIA, s. 279. It followed that the proposal trustee should be authorized to apply to the
United States Bankruptcy Court for relief pursuant to Chapter 15 of the Code.

D. M. Brown J.

Date: February 10, 2014

2014 ONSC 942 (CanLli)
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2016 ONSC 1044
Ontario Superior Court of Justice

Danier Leather Inc., Re
2016 CarswellOnt 2414, 2016 ONSC 1044, 262 A.C.W.S. (3d) 573, 33 C.B.R. (6th) 221
In the Matter of Intention to Make a Proposal of Danier Leather Inc.
Penny J.

Heard: February 8, 2016
Judgment: February 10, 2016
Docket: 31-CL-2084381

Counsel: Jay Swartz, Natalie Renner, for Danier

Sean Zweig, for Proposal Trustee

Harvey Chaiton, for Directors and Officers

Jeffrey Levine, for GA Retail Canada

David Bish, for Cadillac Fairview

Linda Galessiere, for Morguard Investment, 20 ULC Management, SmartReit and Ivanhoe Cambridge
Clifton Prophet, for CIBC

Subject: Civil Practice and Procedure; Estates and Trusts; Insolvency

Headnote

Bankruptcy and insolvency --- Administration of estate — Sale of assets — Miscellaneous

D Inc. filed notice of intention to make proposal under Bankruptcy and Insolvency Act — Motion brought to, inter
alia, approve stalking horse agreement and SISP — SISP approved — Certain other relief granted, including that key
employee retention plan and charge were approved, and that material about key employee retention plan and stalking
horse offer summary would not form part of public record pending completion of proposal proceedings — SISP was
warranted at this time — SISP would result in most viable alternative for D Inc. — If SISP was not implemented in
immediate future, D Inc.'s revenues would continue to decline, it would incur significant costs and value of business would
erode, decreasing recoveries for D Inc.'s stakeholders — Market for D Inc.'s assets as going concern would be significantly
reduced if SISP was not implemented at this time because business was seasonal in nature — D Inc. and proposal trustee
concurred that SISP and stalking horse agreement would benefit whole of economic community — There had been
no expressed creditor concerns with SISP as such — Given indications of value obtained through solicitation process,
stalking horse agreement represented highest and best value to be obtained for D Inc.'s assets at this time, subject to
higher offer being identified through SISP — SISP would result in transaction that was at least capable of satisfying s.
65.13 of Act criteria.

MOTION to, inter alia, approve stalking horse agreement and SISP.
Penny J.:
The Motion

1 On February 8, 2016 I granted an order approving a SISP in respect of Danier Leather Inc., with reasons to follow.
These are those reasons.

2 Danier filed a Notice of Intention to make a proposal under the BIA on February 4, 2016. This is a motion to:

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.
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(a) approve a stalking horse agreement and SISP;

(b) approve the payment of a break fee, expense reimbursement and signage costs obligations in connection with
the stalking horse agreement;

(c) authorize Danier to perform its obligations under engagement letters with its financial advisors and a charge
to secure success fees;

(d) approve an Administration Charge;

(e) approve a D&O Charge;

(f) approve a KERP and KERP Charge; and

(g) grant a sealing order in respect of the KERP and a stalking horse offer summary.
Background

3 Danier is an integrated designer, manufacturer and retailer of leather and suede apparel and accessories. Danier
primarily operates its retail business from 84 stores located throughout Canada. It does not own any real property.
Danier employs approximately 1,293 employees. There is no union or pension plan.

4  Danier has suffered declining revenues and profitability over the last two years resulting primarily from problems
implementing its strategic plan. The accelerated pace of change in both personnel and systems resulting from the strategic
plan contributed to fashion and inventory miscues which have been further exacerbated by unusual extremes in the
weather and increased competition from U.S. and international retailers in the Canadian retail space and the depreciation
of the Canadian dollar relative to the American dollar.

5 In late 2014, Danier implemented a series of operational and cost reduction initiatives in an attempt to return
Danier to profitability. These initiatives included reductions to headcount, marketing costs, procurement costs and
capital expenditures, renegotiating supply terms, rationalizing Danier's operations, improving branding, growing online
sales and improving price management and inventory mark downs. In addition, Danier engaged a financial advisor and
formed a special committee comprised of independent members of its board of directors to explore strategic alternatives
to improve Danier's financial circumstances, including soliciting an acquisition transaction for Danier.

6 As part of its mandate, the financial advisor conducted a seven month marketing process to solicit offers from
interested parties to acquire Danier. The financial advisor contacted approximately 189 parties and provided 33 parties
with a confidential information memorandum describing Danier and its business. Over the course of this process, the
financial advisor had meaningful conversations with several interested parties but did not receive any formal offers to
provide capital and/or to acquire the shares of Danier. One of the principal reasons that this process was unsuccessful
is that it focused on soliciting an acquisition transaction, which ultimately proved unappealing to interested parties
as Danier's risk profile was too great. An acquisition transaction did not afford prospective purchasers the ability to
restructure Danier's affairs without incurring significant costs.

7  Despite Danier's efforts to restructure its financial affairs and turn around its operations, Danier has experienced
significant net losses in each of its most recently completed fiscal years and in each of the two most recently completed
fiscal quarters in the 2016 fiscal year. Danier currently has approximately $9.6 million in cash on hand but is projected to
be cash flow negative every month until at least September 2016. Danier anticipated that it would need to borrow under
its loan facility with CIBC by July 2016. CIBC has served a notice of default and indicate no funds will be advanced
under its loan facility. In addition, for the 12 months ending December 31, 2015, 30 of Danier's 84 store locations were
unprofitable. If Danier elects to close those store locations, it will be required to terminate the corresponding leases and
will face substantial landlord claims which it will not be able to satisfy in the normal course.

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.
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8  Danier would not have had the financial resources to implement a restructuring of its affairs if it had delayed a filing
under the BIA until it had entirely used up its cash resources. Accordingly, on February 4, 2016, Danier commenced these
proceedings for the purpose of entering into a stalking horse agreement and implementing the second phase of the SISP.

The Stalking Horse Agreement

9 The SISP is comprised of two phases. In the first phase, Danier engaged the services of its financial advisor to
find a stalking horse bidder. The financial advisor corresponded with 22 parties, 19 of whom had participated in the
2015 solicitation process and were therefore familiar with Danier. In response, Danier received three offers and, with
the assistance of the financial advisor and the Proposal Trustee, selected GA Retail Canada or an affiliate (the "Agent")
as the successful bid. The Agent is an affiliate of Great American Group, which has extensive experience in conducting
retail store liquidations.

10 On February 4, 2016, Danier and the Agent entered into the stalking horse agreement, subject to Court approval.
Pursuant to the stalking horse agreement, the Agent will serve as the stalking horse bid in the SISP and the exclusive
liquidator for the purpose of disposing of Danier's inventory. The Agent will dispose of the merchandise by conducting
a "store closing" or similar sale at the stores.

11 The stalking horse agreement provides that Danier will receive a net minimum amount equal to 94.6% of the
aggregate value of the merchandise, provided that the value of the merchandise is no less than $22 million and no
more than $25 million. After payment of this amount and the expenses of the sale, the Agent is entitled to retain a 5%
commission. Any additional proceeds of the sale after payment of the commission are divided equally between the Agent
and Danier.

12 The stalking horse agreement also provides that the Agent is entitled to (a) a break fee in the amount of $250,000;
(b) an expense reimbursement for its reasonable and documented out-of-pocket expenses in an amount not to exceed
$100,000; and (c) the reasonable costs, fees and expenses actually incurred and paid by the Agent in acquiring signage
or other advertising and promotional material in connection with the sale in an amount not to exceed $175,000, each
payable if another bid is selected and the transaction contemplated by the other bid is completed. Collectively, the
break fee, the maximum amount payable under the expense reimbursement and the signage costs obligations represent
approximately 2.5% of the minimum consideration payable under the stalking horse agreement. Another liquidator
submitting a successful bid in the course of the SISP will be required to purchaser the signage from the Agent at its cost.

13 The stalking horse agreement is structured to allow Danier to proceed with the second phase of the SISP and that
process is designed to test the market to ascertain whether a higher or better offer can be obtained from other parties.
While the stalking horse agreement contemplates liquidating Danier's inventory, it also establishes a floor price that is
intended to encourage bidders to participate in the SISP who may be interested in going concern acquisitions as well.

The SISP

14 Danier, in consultation with the Proposal Trustee and financial advisor, have established the procedures which
are to be followed in conducting the second phase of the SISP.

15 Under the SISP, interested parties may make a binding proposal to acquire the business or all or any part of Danier's
assets, to make an investment in Danier or to liquidate Danier's inventory and furniture, fixtures and equipment.

16 Danier, in consultation with the Proposal Trustee and its financial advisors, will evaluate the bids and may (a)
accept, subject to Court approval, one or more bids, (b) conditionally accept, subject to Court approval, one or more
backup bids (conditional upon the failure of the transactions contemplated by the successful bid to close, or (c) pursue
an auction in accordance with the procedures set out in the SISP.

17  The key dates of the second phase of the SISP are as follows:

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.
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(1) The second phase of the SISP will commence upon approval by the Court
(2) Bid deadline: February 22, 2016

(3) Advising interested parties whether bids constitute "qualified bids": No later than two business days after bid
deadline

(4) Determining successful bid and back-up bid (if there is no auction): No later than five business days after bid
deadline

(5) Advising qualified bidders of auction date and location (if applicable): No later than five business days after
bid deadline

(6) Auction (if applicable): No later than seven business days after bid deadline

(7) Bringing motion for approval: Within five business days following determination by Danier of the successful
bid (at auction or otherwise)

(8) Back-Up bid expiration date: No later than 15 business days after the bid deadline, unless otherwise agreed
(9) Outside date: No later than 15 business days after the bid deadline

18 The timelines in the SISP have been designed with regard to the seasonal nature of the business and the fact
that inventory values will depreciate significantly as the spring season approaches. The timelines also ensure that any
purchaser of the business as a going concern has the opportunity to make business decisions well in advance of Danier's
busiest season, being fall/winter. These timelines are necessary to generate maximum value for Danier's stakeholders and
are sufficient to permit prospective bidders to conduct their due diligence, particularly in light of the fact that is expected
that many of the parties who will participate in the SISP also participated in the 2015 solicitation process and were given
access to a data room containing non-public information about Danier at that time.

19  Danier does not believe that there is a better viable alternative to the proposed SISP and stalking horse agreement.

20  The use of a sale process that includes a stalking horse agreement maximizes value of a business for the benefit of its
stakeholders and enhances the fairness of the sale process. Stalking horse agreements are commonly used in insolvency
proceedings to facilitate sales of businesses and assets and are intended to establish a baseline price and transactional
structure for any superior bids from interested parties, CCM Master Qualified Fund Ltd. v. blutip Power Technologies
Ltd., 2012 ONSC 1750 (Ont. S.C.J. [Commercial List]) at para. 7.

21 The Court's power to approve a sale of assets in a proposal proceeding is codified in section 65.13 of the BIA,
which sets out a list of non-exhaustive factors for the Court to consider in determining whether to approve a sale of
the debtor's assets outside the ordinary course of business. This Court has considered section 65.13 of the BIA when
approving a stalking horse sale process under the BIA, Colossus Minerals Inc., Re, 2014 CarswellOnt 1517 (Ont. S.C.J.)
at paras. 22-26.

22 A distinction has been drawn, however, between the approval of a sale process and the approval of an actual
sale. Section 65.13 is engaged when the Court determines whether to approve a sale transaction arising as a result of a
sale process, it does not necessarily address the factors a court should consider when deciding whether to approve the
sale process itself.

23 In Brainhunter Inc., Re, the Court considered the criteria to be applied on a motion to approve a stalking horse
sale process in a restructuring proceeding under the Companies' Creditors Arrangement Act. Citing his decision in Nortel,
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Justice Morawetz (as he then was) confirmed that the following four factors should be considered by the Court in the
exercise of its discretion to determine if the proposed sale process should be approved:

(1) Is a sale transaction warranted at this time?

(2) Will the sale benefit the whole "economic community"?

(3) Do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(4) Is there a better viable alternative?

Brainhunter Inc., Re, 2009 CarswellOnt 8207 (Ont. S.C.J. [Commercial List]) at paras. 13-17); Nortel Networks Corp.,
Re, 2009 CarswellOnt 4467 (Ont. S.C.J. [Commercial List]) at para. 49.

24 While Brainhunter and Nortel both dealt with a sale process under the CCAA, the Court has recognized that the
CCAA is an analogous restructuring statute to the proposal provisions of the BIA, Ted Leroy Trucking Ltd., Re, 2010
SCC 60 (S.C.C.) at para 24; Indalex Ltd., Re,[2013] 1 S.C.R. 271 (S.C.C.) at paras. 50-51.

25  Furthermore, in Mustang, this Court applied the Nortel criteria on a motion to approve a sale process backstopped
by a stalking horse bid in a proposal proceeding under the BIA, Mustang GP Ltd., Re, 2015 CarswellOnt 16398 (Ont.
S.C.J.) at paras. 37-38.

26 These proceedings are premised on the implementation of a sale process using the stalking horse agreement as
the minimum bid intended to maximize value and act as a baseline for offers received in the SISP. In the present case,
Danier is seeking approval of the stalking horse agreement for purposes of conducting the SISP only.

27  The SISP is warranted at this time for a number of reasons.

28 First, Danier has made reasonable efforts in search of alternate financing or an acquisition transaction and
has attempted to restructure its operations and financial affairs since 2014, all of which has been unsuccessful. At this
juncture, Danier has exhausted all of the remedies available to it outside of a Court-supervised sale process. The SISP
will result in the most viable alternative for Danier, whether it be a sale of assets or the business (through an auction
or otherwise) or an investment in Danier.

29  Second, Danier projects that it will be cash flow negative for the next six months and it is clear that Danier will be
unable to borrow under the CIBC loan facility to finance its operations (CIBC gave notice of default upon Danier's filing
of the NOI). If the SISP is not implemented in the immediate future, Danier's revenues will continue to decline, it will
incur significant costs and the value of the business will erode, thereby decreasing recoveries for Danier's stakeholders.

30 Third, the market for Danier's assets as a going concern will be significantly reduced if the SISP is not implemented
at this time because the business is seasonal in nature. Any purchaser of the business as a going concern will need to
make decisions about the raw materials it wishes to acquire and the product lines it wishes to carry by March 2016 in
order to be sufficiently prepared for the fall/winter season, which has historically been Danier's busiest.

31 Danier and the Proposal Trustee concur that the SISP and the stalking horse agreement will benefit the whole
of the economic community. In particular:

(a) the stalking horse agreement will establish the floor price for Danier's inventory, thereby maximizing recoveries;

(b) the SISP will subject the assets to a public marketing process and permit higher and better offers to replace the
Stalking horse agreement; and
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(c) should the SISP result in a sale transaction for all or substantially all of Danier's assets, this may result in
the continuation of employment, the assumption of lease and other obligations and the sale of raw materials and
inventory owned by Danier.

32 There have been no expressed creditor concerns with the SISP as such. The SISP is an open and transparent
process. Absent the stalking horse agreement, the SISP could potentially result in substantially less consideration for
Danier's business and/or assets.

33 Given the indications of value obtained through the 2015 solicitation process, the stalking horse agreement
represents the highest and best value to be obtained for Danier's assets at this time, subject to a higher offer being
identified through the SISP.

34 Section 65.13 of the BIA is also indirectly relevant to approval of the SISP. In deciding whether to grant
authorization for a sale, the court is to consider, among other things:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the trustee approved the process leading to the proposed sale or disposition;

(c) whether the trustee filed with the court a report stating that in their opinion the sale or disposition would be
more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market
value.

35 In the present case, in addition to satisfying the Nortel criteria, the SISP will result in a transaction that is at least
capable of satisfying the 65.13 criteria. I say this for the following reasons.

36  The SISP is reasonable in the circumstances as it is designed to be flexible and allows parties to submit an offer
for some or all of Danier's assets, make an investment in Danier or acquire the business as a going concern. This is all
with the goal of improving upon the terms of the stalking horse agreement. The SISP also gives Danier and the Proposal
Trustee the right to extend or amend the SISP to better promote a robust sale process.

37 The Proposal Trustee and the financial advisor support the SISP and view it as reasonable and appropriate in
the circumstances.

38  The duration of the SISP is reasonable and appropriate in the circumstances having regard to Danier's financial
situation, the seasonal nature of its business and the fact that many potentially interested parties are familiar with Danier
and its business given their participation in the 2015 solicitation process and/or the stalking horse process.

39 A sale process which allows Danier to be sold as a going concern would likely be more beneficial than a sale under
a bankruptcy, which does not allow for the going concern option.

40  Finally, the consideration to be received for the assets under the stalking horse agreement appears at this point, to
be prima facie fair and reasonable and represents a fair and reasonable benchmark for all other bids in the SISP.

The Break Fee
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41 Break fees and expense and costs reimbursements in favour of a stalking horse bidder are frequently approved
in insolvency proceedings. Break fees do not merely reflect the cost to the purchaser of putting together the stalking
horse bid. A break fee may be the price of stability, and thus some premium over simply providing for out of pocket
expenses may be expected, Daniel R. Dowdall & Jane O. Dietrich, "Do Stalking Horses Have a Place in Intra-Canadian
Insolvencies", 2005 ANNREVINSOLV 1 at 4.

42 Break fees in the range of 3% and expense reimbursements in the range of 2% have recently been approved by this
Court, Nortel Networks Corp., Re,[2009] O.J. No. 4293 (Ont. S.C.J. [Commercial List]) at paras. 12 and 26; W.C. Wood
Corp., Re, [2009] O.J. No. 4808 (Ont. S.C.J. [Commercial List]) at para. 3, where a 4% break fee was approved.

43 The break fee, the expense reimbursement and the signage costs obligations in the stalking horse agreement
fall within the range of reasonableness. Collectively, these charges represent approximately 2.5% of the minimum
consideration payable under the stalking horse agreement. In addition, if a liquidation proposal (other than the stalking
horse agreement) is the successful bid, Danier is not required to pay the signage costs obligations to the Agent. Instead,
the successful bidder will be required to buy the signage and advertising material from the Agent at cost.

44  In the exercise of its business judgment, the Board unanimously approved the break fee, the expense reimbursement
and the signage costs obligations. The Proposal Trustee and the financial advisor have both reviewed the break fee, the
expense reimbursement and the signage costs obligations and concluded that each is appropriate and reasonable in the
circumstances. In reaching this conclusion, the Proposal Trustee noted, among other things, that:

(1) the maximum amount of the break fee, expense reimbursement and signage costs obligations represent, in the
aggregate 2.5% of the imputed value of the consideration under the stalking horse agreement, which is within the
normal range for transactions of this nature;

(i1) each stalking horse bidder required a break fee and expense reimbursement as part of their proposal in the
stalking horse process;

(iii) without these protections, a party would have little incentive to act as the stalking horse bidder; and

(iv) the quantum of the break fee, expense reimbursement and signage costs obligations are unlikely to discourage
a third party from submitting an offer in the SISP.

45 1 find the break fee to be reasonable and appropriate in the circumstances.
Financial Advisor Success Fee and Charge

46 Danier is seeking a charge in the amount of US$500,000 to cover its principal financial advisor's (Concensus)
maximum success fees payable under its engagement letter. The Consensus Charge would rank behind the existing
security, pari passu with the Administration Charge and ahead of the D&O Charge and KERP Charge.

47 Orders approving agreements with financial advisors have frequently been made in insolvency proceedings,
including CCAA proceedings and proposal proceedings under the BIA. In determining whether to approve such
agreements and the fees payable thereunder, courts have considered the following factors, among others:

(a) whether the debtor and the court officer overseeing the proceedings believe that the quantum and nature of the
remuneration are fair and reasonable;

(b) whether the financial advisor has industry experience and/or familiarity with the business of the debtor; and

(c) whether the success fee is necessary to incentivize the financial advisor.
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Sino-Forest Corp., Re, 2012 ONSC 2063 (Ont. S.C.J. [Commercial List]) at paras. 46-47; Colossus Minerals Inc., Re,
supra.

48  The SISP contemplates that the financial advisor will continue to be intimately involved in administering the SISP.

49 The financial advisor has considerable experience working with distressed companies in the retail sector that
are in the process of restructuring, including seeking strategic partners and/or selling their assets. In the present case,
the financial advisor has assisted Danier in its restructuring efforts to date and has gained a thorough and intimate
understanding of the business. The continued involvement of the financial advisor is essential to the completion of a
successful transaction under the SISP and to ensuring a wide-ranging canvass of prospective bidders and investors.

50 Inlight of the foregoing, Danier and the Proposal Trustee are in support of incentivizing the financial advisor to
carry out the SISP and are of the view that the quantum and nature of the remuneration provided for in the financial
advisor's engagement letter are reasonable in the circumstances and will incentivize the Financial advisor.

51 Danier has also engaged OCI to help implement the SISP in certain international markets in the belief that OCI has
expertise that warrants this engagement. OCI may be able to identify a purchaser or strategic investor in overseas markets
which would result in a more competitive sales process. OCI will only be compensated if a transaction is originated by
OCI or OCI introduces the ultimate purchaser and/or investor to Danier.

52 Danier and the Proposal Trustee believe that the quantum and nature of the success fee payable under the OCI
engagement letter is reasonable in the circumstances. Specifically, because the fees payable to OCI are dependent on the
success of transaction or purchaser or investor originated by OCI, the approval of this fee is necessary to incentivize OCI.

53 Accordingly, an order approving the financial advisor and OCI engagement letters is appropriate.
54 A charge ensuring payment of the success fee is also appropriate in the circumstances, as noted below.
Administration Charge

55 In order to protect the fees and expenses of each of the Proposal Trustee, its counsel, counsel to Danier, the
directors of Danier and their counsel, Danier seeks a charge on its property and assets in the amount of $600,000. The
Administration Charge would rank behind the existing security, pari passu with the Consensus Charge and ahead of the
D&O Charge and KERP Charge. It is supported by the Proposal Trustee.

56  Section 64.2 of the BIA confers on the Court the authority to grant a charge in favour of financial, legal or other
professionals involved in proposal proceedings under the BIA.

57  Administration and financial advisor charges have been previously approved in insolvency proposal proceedings,
where, as in the present case, the participation of the parties whose fees are secured by the charge is necessary to ensure a
successful proceeding under the BIA and for the conduct of a sale process, Colossus Minerals Inc., Re, 2014 CarswellOnt
1517 (Ont. S.C.J.) at paras. 11-15.

58 This is an appropriate circumstance for the Court to grant the Administration Charge. The quantum of the
proposed Administration Charge is fair and reasonable given the nature of the SISP. Each of the parties whose fees
are to be secured by the Administration Charge has played (and will continue to play) a critical role in these proposal
proceedings and in the SI. The Administration Charge is necessary to secure the full and complete payment of these
fees. Finally, the Administration Charge will be subordinate to the existing security and does not prejudice any known
secured creditor of Danier.

D&O Charge
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59  The directors and officers have been actively involved in the attempts to address Danier's financial circumstances,
including through exploring strategic alternatives, implementing a turnaround plan, devising the SISP and the
commencement of these proceedings. The directors and officers are not prepared to remain in office without certainty
with respect to coverage for potential personal liability if they continue in their current capacities.

60  Danier maintains directors and officers insurance with various insurers. There are exclusions in the event there is
a change in risk and there is potential for there to be insufficient funds to cover the scope of obligations for which the
directors and officers may be found personally liable (especially given the significant size of the Danier workforce).

61 Danier has agreed, subject to certain exceptions, to indemnify the directors and officers to the extent that the
insurance coverage is insufficient. Danier does not anticipate it will have sufficient funds to satisfy those indemnities if
they were ever called upon.

62 Danier seeks approval of a priority charge to indemnify its directors and officers for obligations and liabilities
they may incur in such capacities from and after the filing of the NOI. It is proposed that the D&O Charge be in an
amount not to exceed $4.9 million and rank behind the existing security, the Administration Charge and the Consensus
Charge but ahead of the KERP Charge.

63 The amount of the D&O Charge is based on payroll obligations, vacation pay obligations, employee source
deduction obligations and sales tax obligations that may arise during these proposal proceedings. It is expected that all
of these amounts will be paid in the normal course as Danier expects to have sufficient funds to pay these amounts.
Accordingly, it is unlikely that the D&O charge will be called upon.

64  The Court has the authority to grant a directors' and officers' charge under section 64.1 of the BIA.

65 In Colossus Minerals and Mustang, supra, this Court approved a directors' and officers' charge in circumstances
similar to the present case where there was uncertainty that the existing insurance was sufficient to cover all potential
claims, the directors and officers would not continue to provide their services without the protection of the charge and
the continued involvement of the directors and officers was critical to a successful sales process under the BIA.

66 Iapprove the D&O Charge for the following reasons.

67 The D&O Charge will only apply to the extent that the directors and officers do not have coverage under the
existing policy or Danier is unable to satisfy its indemnity obligations.

68 The directors and officers of Danier have indicated they will not continue their involvement with Danier without the
protection of the D&O Charge yet their continued involvement is critical to the successful implementation of the SISP.

69  The D&O Charge applies only to claims or liabilities that the directors and officers may incur after the date of
the NOI and does not cover misconduct or gross negligence.

70 The Proposal Trustee supports the D&O Charge, indicating that the D&O Charge is reasonable in the circumstances.

71  Finally, the amount of the D&O Charge takes into account a number of statutory obligations for which directors
and officers are liable if Danier fails to meet these obligations. However, it is expected that all of these amounts will be
paid in the normal course. Danier expects to have sufficient funds to pay these amounts. Accordingly, it is unlikely that
the D&O charge will be called upon.

Key Employee Retention Plan and Charge
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Sealing Order

79  There are two documents which are sought to be sealed: 1) the details about the KERP; and 2) the stalking horse
offer summary.

80  Section 137(2) of the Courts of Justice Act provides the court with discretion to order that any document filed in
a civil proceeding can be treated as confidential, sealed, and not form part of the public record.

81  In Sierra Club of Canada v. Canada ( Minister of Finance), the Supreme Court of Canada held that courts should
exercise their discretion to grant sealing orders where:

(1) the order is necessary to prevent a serious risk to an important interest, including a commercial interest, because
reasonable alternative measures will not prevent the risk; and

(2) the salutary effects of the order outweigh its deleterious effects, including the effects on the right of free
expression, which includes the public interest in open and accessible court proceedings.

[2002] S.C.J. No. 42 (S.C.C.) at para. 53.

85  The sealing order is necessary to protect the important commercial interests of Danier and other stakeholders.
This salutary effect greatly outweighs the deleterious effects of not sealing the KERPs and the offer summary, namely
the lack of immediate public access to a limited number of documents filed in these proceedings.

86 As a result, the Sierra Club test for a sealing order has been met. The material about the KERP and the offer
summary shall not form part of the public record pending completion of these proposal proceedings.
Order accordingly.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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RE: SUPERIOR COURT OF JUSTICE — ONTARIO
(COMMERCIAL LIST)

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF PAYLESS SHOESOURCE CANADA INC. AND
PAYLESS SHOESOURCE CANADA GP INC.

Applicants
BEFORE: Regional Senior Justice G. B. Morawetz
COUNSEL: J Dietrich and S. Kukulowicz and R. Jacobs, for the Applicants
S. Zweig and A. Nelms, for FTI Consulting Canada Inc., Proposed Monitor
S. Brotman and D. Chochia, for the Ad Hoc Group of Term Lenders
S. Kour, for Term Loan Agent, Cortland Products Corp.
T. Reyes for Wells Fargo, ABL Agent
HEARD AND ENDORSED: February 19, 2019

REASONS: February 20, 2019

ENDORSEMENT

OVERVIEW
[1] At the conclusion of argument, the record was endorsed as follows:

CCAA application has been brought by Applicants. Initial Order granted. Order signed.
Applicants will serve parties today and return to court for further directions on Thursday,
February 21, 2019 at 9:30 a.m. Reasons will follow.

[2]  These are the Reasons.

[31  This application is brought by Payless ShoeSource Canada Inc. (“Payless Canada Inc.”)
and Payless ShoeSource Canada GP Inc. (“Payless Canada GP”) for relief under the Companies’
Creditors Arrangement Act (“CCAA”), including an initial stay of proceedings. The Applicants
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also seek to have the stay of proceedings and the other benefits of the Initial Order extended to
Payless ShoeSource Canada LP (“Payless Canada LP”, together with the Applicants, the “Payless
Canada Entities™), a limited partnership which carries on substantially all of the operations of the
Payless Canada Entities. The requested relief is not opposed.

[4] The evidence provided in the affidavit of Stephen Marotta, Managing Director at Ankura
Consulting Group LLC, the Chief Restructuring Organization (“CRQ”) establishes that each of the
Payless Canada Entities is insolvent and unable to meet its liabilities as they become due. The
Applicants seek relief provided by the proposed Initial Order under the CCAA in order to provide
a stable environment for the Payless Canada Entities to undertake the Canadian Liquidation.

[5] On February 18, 2019, a number of Payless Entities in the United States (the “U.S.
Debtors™) (including the Payless Canada Entities) commenced cases under chapter 11 of title 11
of the United States Bankruptcy Code in the United States Bankruptcy Court for the Eastern
District of Missouri (the “U.S. Bankruptcy Court”) (the “U.S. Proceedings™). The U.S. Debtors’
“First Day Motions” are scheduled to be heard by the U.S. Bankruptcy Court on Febroary 19,
2019.

6] Counsel to the Applicants advises that the orders to be sought by the U.S. Debtors from
the U.S. Bankruptcy Court at the First Day Motions contain language providing that if there are
inconsistencies between any order made in the U.S. Proceedings and in this court, the orders of
this court will govern with respect to the Payless Canada Entities and their business.

FACTS

7] The Applicants are indirect wholly owned subsidiaries of a U.S. Debtor, Payless Holdings
LLC. Both Payless Canada Inc. and Payless Canada GP are governed by the Canada Business
Corporations Act (the “CBCA”).

[8] Payless Canada LP is a limited partnership organized under the laws of Ontario. The
general partner and limited partner of Payless Canada I.P are Payless Canada GP and Payless
Canada Inc., respectively. Payless Canada LP is the primary vehicle conducting the business
operations of the Payless Canada Entities.

[9]  The Payless Canada Entities operate 248 retail stores in 10 provinces throughout Canada.
The retail locations are leased from commercial landlords.

[10] The Payless Canada Entities also have a corporate office at leased premises located in
Toronto, Ontario.

[11] There are approximately 2,400 employees in Canada of which 12 are corporate office
employees. The remainder work at the retail locations.

[12]  The Payless Canada Entities rely on the infrastructure of the U.S. Debtors for substantially
all head office functions, These services are provided by certain U.S. Debtors pursuant fo
intercompany agreements.
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[13] The assets of the Payless Canada Entities primarily consist of inventory and an
intercompany promissory note receivable which was reported on the balance sheet in the amount
of approximately USD $110 million. Given that the issuer of the note is a U.S. Debtor, the
Applicants advise that it is doubtful that the full value can be realized. '

[14] The liabilities of the consolidated Payless Canada Entities include, among other things,
outstanding gift cards, leased payments, trade and other accounts payable, taxes, accrued salary
benefits, long term liabilities, and intercompany service payables.

[15] The Payless Canada Entities are also guarantors under two credit facilities, the ABL Credit
Facility and the Term Loan Credit Facility. There is approximately USD $156.7 million
outstanding under the ABL Credit Facility and USD $277.2 million outstanding under the Term
Loan Credit Facility.

[16] The total amount of liabilities of the Payless Canada Entities inclusive of obligations under
the guarantees of the ABL Credit Facility and the Term Loan Credit Facility is in excess of USD
$500 million.

[17] In December 2018, Payless engaged an investment bank, PJ Solomon L.P., to review
strategic alternatives. In consultation with its advisers, the Payless Canada Entities decided to take
steps to monetize or preserve its Latin America business and liquidate its North American
operations.

[18] ThePayless Canada Entities have determined that there is no practical way for the company
to operate on a standalone basis. The Payless Canada Entities have decided that it was in their best
interest and in the best interest of their stakeholders to complete the Canadian Liquidation.

ISSUES

[19] Counsel to the Payless Canada Entities state that the issues to be determined on this
application are as follows:

(a) Whether the CCAA applies in respect of the Applicants;
(b) Whether a stay of proceedings is appropriate;

(c) Whether the Monitor should be appointed;

(d) Whether the CRO should be appointed;

(e) Whether the Administration Charge should be approved;
(f) Whether the Directors’ Charge should be approved;

(g)  Whether the Cross-Border Protocol should be approved.
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LAW

[20] The CCAA applies to a company where the aggregate claims against it or its affiliated
debtor companies are more than five million dollars. I am satisfied that both of the Applicants meet
the definition of a “company” under section 2(1) of the CCAA.

[21] The evidence is such that I am able to conclude that the Payless Canada Entities have failed
to pay their February rent for a number of Canadian stores. In addition, defaults have occurred
under the ABL Credit Facility and the Term Loan Credit Facility, and the ABL. Agent has issued
a Cash Dominion Direction.

[22] Tt has been demonstrated that the Payless Canada Entities have insufficient assets to
discharge their liabilities and insufficient cash flow to meet their obligations as they come due.

[23] Accordingly, I find that the Applicants are insolvent debtor companies under the CCAA.

[24] Counsel for the Applicants submits that the Payless Canada Entities require a stay of
proceedings in order to prevent enforcement actions by various creditors including landlords and
other contractual counterparties. I accept this submission and in my view, it is appropriate to grant
the requested stay of proceedings.

[25] 1 am also of the view that it is appropriate that the stay of proceedings apply not only in
respect of the Applicants’ themselves, but that it extend to the partnership Payless Canada LP.

[26] Although the definition of “debtor company” in the CCAA does not include partnerships,
this court has previously held that where a limited partnership is significantly interrelated to the
business of the applicants and forms an integral part of its operations, the CCAA Court may extend
the stay of proceedings accordingly. (See: Re Lehndorff General Partner Lid., (1993) 9 BLR (2d)
975 (Ont, S.C); Re Priszm Income Fund, 2011 ONSC 2061; Re Urbancorp Toronto Management
Inc., 2016 ONSC 3288; and Re Target Canada Co., 2015 ONSC 303).

[27] Inthese circumstances, and in order to ensure that the objectives of the CCAA are achieved,
I am satisfied that it is appropriate to grant the requested stay of proceedings to Payless Canada
LP.

[28] In addition, the Payless Canada Entities also seek a stay of proceedings against the
Directors and Officers. I am satisfied that the stay against to the Directors and Officers is
appropriate as it will allow such parties to focus their time and energies on maximizing recoveries
for the benefit of stakeholders.

[29] The Applicants propose FTI Consulting Canada Inc. as Monitor. I am satisfied that FTI is
qualified to act as Monitor in these proceedings.

[30] The proposed Initial Order also provides for the appointment of Ankura as CRO. Counsel
to the Applicants submits that the proposed CRO is necessary to assist with the Canadian
liquidation and is particularly critical given the number of departures by senior management.
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[31] The Proposed CRO Engagement Letter has been heavily negotiated and no parties,
including the ABL agent and the term lenders, voice objection to the Engagement Letter,

[32] 1am satisfied that the CRO should be appointed and the CRO Engagement Letter should
be approved.

[33] I am also satisfied that it is appropriate to grant a charge on the Property in priority to all
other charges to protect the CRO, Proposed Monitor, counsel to the Proposed Monitor, and
Canadian counsel to the Payless Canada Entities, up to a2 maximum amount of USD $2 million
(the “Administration Charge™). In arriving at this conclusion, I have taken into account the
provisions of section 11.52 of the CCAA and the appropriate considerations which include:

(a) the size and complexity of the business being restructured;

(b) the proposed role of the beneficiaries of the charge;

() whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;
(e) the position of the secured creditors likely to be affected by the charge; and

® the position of the monitor.

[34] 1 am also of the view that the requested Directors’ Charge is appropriate in the
circumstances and it is approved in the maximum amount of USD $4 million that will reduce to
USD $2 million after March 21, 2019. It is noted that the Directors’ Charge only applies with
respect to amounts not otherwise covered under the Payless Canada Entities directors’ and officers’
liability insurance policies.

[35] In order to facilitate the orderly administration of the Payless Canada Entities and in
recognition of their reliance upon the U.S. Debtors, the Applicants propose that these proceedings
be coordinated with the U.S. Proceedings and accordingly the proposed Initial Order includes the
approval of a cross-border protocol.

[36] 1am satisfied that the proposed cross-bordet protocol establishes appropriate principles for
dealing with international jurisdictional issues and procedures to file materials and conduct joint
hearings. It is my understanding that the U.S. Debtors will also be seeking the approval of the
proposed protocol by the U.S. Bankruptcy Court as part of their First Day Motions.

[37] Counsel advises that the form of the Cross-Border Protocol is consistent with this court’s
decision in Re Aralez (25 October 2018), Toronto CV-18-603054-00CL (Ont. S.C) which is based
on the Judicial Insolvency Network (“JIN Guidelines™). As stated on the JIN website:

The JIN held its inaugural conference in Singapore on 10 and 11 October 2016 which
concluded with the issuance of a set of guidelines titled “Guidelines for Communication
and Cooperation between Courts in Cross-Border Insolvency Matters” also known as the
JIN Guidelines... The JIN Guidelines address key aspects and the modalities for
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communication and cooperation amongst courts, insolvency representatives and other
parties involved in cross-border insolvency proceedings, including the conduct of joint
hearings. The overarching aim of the JIN Guidelines is the preservation of enterprise value
and the reduction of legal costs.

[38] The JIN Guidelines have been endorsed by the Commercial List Users’ Committee of this
court.

[39] I also note that the JIN Guidelines have been recognized in a number of jurisdictions
globally, including the United Kingdom, United States (New York, Delaware and Florida),
Singapore, Bermuda, Australia (New South Wales), Korea (Seoul Bankruptcy Court), and the
Cayman Islands.

[40] The JIN Guidelines have received international recognition and acceptance. As noted, the
aim of the JIN Guidelines is the preservation of enterprise value and the reduction of legal costs,
an objective that all partics should strive to achieve in every insolvency proceeding.

[41] Counsel to the Applicants advised that this application will be served on a number of
interested parties, including the landlords of the leased premises.

[42] It is both necessary and appropriate to schedule a Comeback Hearing in order to provide
affected parties with the opportunity to respond to this application. Counsel to the Applicants
propose that the Comeback Hearing be held on Thursday, February 21, 2019.

[43] Itis expected that the following will be considered at the Comeback Hearing:

(a) Whether the Liquidation Consulting Agreement and Sale Guidelines should be
approved; and

(b) Whether an extension of the stay of proceedings is appropriate.

[44] 1 am not certain as to whether this schedule will provide interested parties with adequate
time to respond to the issues raised in this application. The Comeback Hearing will proceed on
February 21, 2019 on the understanding that certain matfers may not be addressed at that time, if
it is determined that parties have not had adequate time to respond to the issues raised in the

application.
W g R ST
rd 7 v

Morawetz R.S.J.

[45] The Initial Order has been signed by me.

Date: February 20, 2019
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ENDORSEMENT

Overview

[1] On November 25, 2015 | heard an application for an initial order under the Companies’
Creditors Arrangement Act for court protection of certain Victorian Order of Nurses entities. |
treated the application as essentially ex parte. In a brief handwritten endorsement, | granted the
application and signed an initial order under the CCAA and an order appointing a receiver of
certain of the VON group’s assets, with written reasons to follow. These are those reasons.

Background

[2] The Victorian Order of Nurses for Canada and the other entities in the VON group have,
for over 100 years, provided home and community care services which address the healthcare
needs of Canadians in various locations across the country on a not-for-profit basis.

[3] The VON group delivers its programs through four regional entities:

2015 ONSC 7371 (CanLll)
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Q) VON - Eastern Region
(2)  VON — Western Region
(3) VON - Ontario and
(4)  VON — Nova Scotia.

VON Canada does not itself provide direct patient service but functions as the “head office”
infrastructure supporting the operations of the regional entities.

[4] The VON group has, for a number of years, suffered liquidity problems. Current
liabilities have consistently exceeded current assets by a significant margin; current net losses
from 2012 to 2015 total over $13 million; and cash flows from operations from 2012 to 2015
were similarly negative in the amount of over $8 million. The VON group faces a significant
working capital shortfall. A number of less drastic restructuring efforts have been ongoing since
2006 but these efforts have not turned the tide. Current forecasts suggest that the VON group
will face a liquidity crisis in the near future if restructuring steps are not taken.

[5] Financial analysis of the VON group reveals that VON Canada, VON East and VON
West account for a disproportionately high share of the VON group’s overall losses and
operating cash shortfalls relative to the revenues generated from these entities.

[6] As a result of these circumstances, VON Canada, VON East and VON West seek
protection from their creditors under the Companies’ Creditors Arrangement Act. The applicants
also seek certain limited protections for VON Ontario and VON Nova Scotia, which carry on a
core aspect of the VON group’s business but are not applicants in these proceedings. The
applicants also seek the appointment of a receiver of certain of the VON group’s assets.

[7] The goal of the contemplated restructuring is to modify the scope of the VON group’s
operations and focus on its core business and regions. This will involve winding down the non-
viable operations of VON East and VON West in an orderly fashion and restructuring and
downsizing the management services provided by VON Canada in order to have a more efficient
and cost-effective operating structure.

Jurisdiction

[8] The CCAA applies to a “debtor company” with total claims against it of more than $5
million. A debtor company is “any company that is bankrupt or msolvent.” “Insolvent” is not
defined in the CCAA but has been found to include a corporation that is reasonably expected to
run out of liquidity within the period of time reasonably required to implement a restructuring.

[9] In any event, based on the affidavit evidence of the VON group’s CEO, Jo-Anne Poirier,
the applicants are each unable to meet their obligations that have become due and the aggregate
fair value of their property is not sufficient to enable them to pay all of their obligations.

2015 ONSC 7371 (CanLll)
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[10] The corporate structure of the applicants does not conform to the parent/subsidiary
structure that would be typically found in the business corporation context. | am satisfied,
however, that VON East and VON West are under the control of VON Canada from a practical
perspective. They are all affiliated companies with the same board of directors. Accordingly,
while VON East and VON West do not, on a standalone basis, face claims in excess of $5
million, the applicants, as a group, clearly do. The applicants have complied with s. 10(2) of the
CCAA. The application for an initial order is accompanied by a statement indicating on a
weekly basis the projected cash flow of the applicants, a report containing the prescribed
representations of the applicants regarding the preparation of the cash flow statement and copies
of all financial statements prepared during the year before the application.

[11] Iam therefore satisfied that | have the jurisdiction to make the order sought.
Notice

[12] The VON group is a large organization with over 4,000 employees operating from coast
to coast. | accept that prior notice to all creditors, or potential creditors, is neither feasible nor
practical in the circumstances. The application is made on notice to the VON group, the
proposed monitor/receiver, the proposed chief restructuring officer and to the VON group’s most
significant secured creditor, the Bank of Nova Scotia.

[13] There shall be a comeback hearing within two weeks of my initial order which will
enable any creditor which had no notice of the application to raise any issues of concern.

Stay

[14] Under s. 11.02 of the CCAA, the court may in its initial order make an order staying
proceedings, restraining further proceedings or prohibiting the commencement of proceedings
against the debtor provided that the stay is no longer than 30 days.

[15] The CCAA’s broad remedial purpose is to allow a debtor the opportunity to emerge from
financial difficulty with a view to allowing the business to continue, to maximize returns to
creditors and other stakeholders and to preserve employment and economic activity. The remedy
of a stay is usually essential to achieve this purpose. | am satisfied that the stay of proceedings
against the applicants should be granted.

[16] Slightly more unusual is the request for a stay of proceedings against VON Ontario and
VON Nova Scotia, neither of which are applicants in these proceedings. However, the evidence
of Ms. Poirier establishes that VON Canada is a cost, not a revenue, center and that VON Canada
is entirely reliant upon revenues generated by VON Ontario and VON Nova Scotia for its own
day-to-day operations. There is a concern that VON Canada’s filing of this application could
trigger termination or other rights with respect to funding relationships VON Ontario and VON
Nova Scotia have with various third party entities which purchase their services. Such actions
would create material prejudice to VON Canada’s potential restructuring by mterrupting its most
important revenue stream.

2015 ONSC 7371 (CanLll)
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[17] In the circumstances, | am satisfied that the stay requested in respect of VON Ontario and
VON Nova Scotia, which is limited only to those steps that third party entities might otherwise
take against VON Ontario and VON Nova Scotia due to the applicants being parties to this
proceeding, is appropriate.

Payment of Pre-filing and Other Obligations

[18] The initial order authorizes, but does not require, payment of outstanding and future
wages as well as fees and disbursements for any restructuring assistance, fees and disbursements
of the monitor, counsel to the monitor, the chief restructuring officer, the applicants’ counsel and
counsel to the boards of directors. These are all payments necessary to operate the business on
an ongoing basis or to facilitate the restructuring.

[19] The initial order also contemplates payment of liabilities for pre-filing charges incurred
on VON group credit cards issued by the Bank of Nova Scotia. The Bank is a secured creditor.
It is funding the restructuring (there is no DIP financing or DIP charge). It has agreed to extend
credit by continuing to make these cards available on a go forward basis, but conditioned on
payment of the pre-filing credit card liabilities. 1 am satisfied that these measures are necessary
for the conduct of the restructuring.

M odified Cash Management System

[20] Historically, net cash flows were not uniform across the VON group entities. This
resulted in significant timing differences between inflows and outflows for any particular VON
organization. To assist with this lack of uniformity, the VON group entered into an agreement
with the Bank of Nova Scotia whereby funds could be effectively pooled among the VON group,
outflows and inflows netted out and a net overall cash position for the VON group determined
and maintained. At the date of the commencement of these proceedings, the cash balance in the
VON Canada pooled account was approximately $1.8 million. These funds will remain
available to the applicants during the CCAA proceedings.

[21] Immediately upon the granting of the initial order, however, the cash management system
will be replaced with a new, modified cash management arrangement.  Under the new
arrangement, the VON Ontario and VON Nova Scotia cash inflows and outflows will take place
in a segregated pooling arrangement pursuant to which the consolidated cash position of only
those two entities will be maintained.

[22] The applicants will establish their own arrangement under which a consolidated cash
position of the applicants will be maintained. Thus, VON Canada, VON East and VON West
will continue to utilize their own consolidated cash balance held by those entities collectively.

[23] The segregation of the VON Ontario and VON Nova Scotia cash management is
necessary because they are not applicants.

[24] A consolidated cash management arrangement is, however, necessary for the applicants,
inter se, in order to ensure that the applicants continue to have sufficient liquidity to cover their

2015 ONSC 7371 (CanLll)
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costs during these proceedings.  Without this arrangement, during the proposed CCAA
proceedings VON East and VON West would face periodic cash deficiencies to the detriment of
the group as a whole and which would put the orderly wind down of the critical services offered
by VON East and VON West at risk.

[25] | am satisfied that the introduction of the new cash management is both necessary and
appropriate in order to:

@ segregate the cash operations of the VON group entities which are subject to the
CCAA proceedings from the VON group entities which are not; and

(b) allow the applicants in the CCAA proceedings to pool their cash inputs and
outputs, which is necessary in order to avoid liquidity crises in respect of VON
East and VON West operations during the wind down period.

Proposed Monitor

[26] Under s. 11.7 of the CCAA, the court is required to appoint a monitor. The applicants
have proposed Collins Barrow Toronto Limited, which has consented to act as the court-
appointed monitor. 1 accept Collins Barrow as the court appointed monitor.

Chief Restructuring Officer (CRO)

[27] Section 11 of the CCAA provides the court with authority to allow the applicants to enter
into arrangements to facilitate restructuring. This includes the retention of expert advisors where
necessary to help with the restructuring efforts. March Advisory Services Inc. has worked
extensively with VON Canada to date with its pre-court endorsed restructuring efforts and has
extensive background knowledge of the VON group’s structure and business operations. The
VON group lacks internal business transformation and restructuring expertise. VON Canada’s
“head office” personnel will be fully engaged simply running the business and implementing
necessary changes. I am satisfied that March Advisory Services Inc.’s engagement is both
appropriate and essential to a successful restructuring effort and that its appointment as CRO
should be approved.

[28] Both the VON group and the monitor believe that the quantum and nature of the
remuneration to be paid to the CRO is fair and reasonable. | am therefore satisfied that the court
should approve the CRO’s engagement letter. 1 am also satisfied that the CRO’S engagement
letter should be sealed. This sealing order meets the test under the SCC decision in Sierra Club.
The information is commercially sensitive, in that it could impair the CRO’s ability to obtain
market rates in other engagements, and the salutary effects of granting the sealing order
(enabling March Advisory Services Inc. to accept this assignment) outweigh the minimal impact
on the principle of open courts.

2015 ONSC 7371 (CanLll)
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Administration Charge

[29] Section 11.52 of the CCAA enables the court to grant an administration charge. In order
to grant this charge, the court must be satisfied that notice has been given to the secured creditors
likely to be affected by the charge, the amount is appropriate, and the charge extends to all of the
proposed beneficiaries.

[30] Due to the confidential nature of this application and the operational issues that would
have arisen had prior disclosure of these proceedings been given to all secured creditors, all
known secured creditors were not been provided with notice of the initial application. The only
secured creditor of the applicants provided with notice is the Bank of Nova Scotia.

[31] For this reason, the proposed initial order provides that the administration charge shall
initially rank subordinate to the security interests of all other secured creditors of the applicants
with the exception of the Bank of Nova Scotia. The applicants will seek an order providing for
the subordination of all other security interests to the administration charge in the near future
following notice to all potentially affected secured creditors.

[32] The amount of the administration charge is $250,000. In the scheme of things, this is a
relatively modest amount. The proposed monitor has reviewed the administration charge and has
found it reasonable. The beneficiaries of the administrative charge are the monitor and its
counsel, counsel to the applicants, the CRO, and counsel to the boards of directors.

[33] The evidence is that the applicants and the proposed monitor believe that the above noted
professionals have played and will continue to play a necessary and integral role in the
restructuring activities of the applicants.

[34] | am satisfied that the administration charge is required and reasonable in the
circumstances to allow the debtor to have access to necessary professional advice to carry out the
proposed restructuring.

Directors’ Charge

[35] In order to secure indemnities granted by the applicants to their directors and officers and
to the CRO for obligations that may be incurred in connection with the restructuring efforts after
the commencement of the CCAA proceedings, the applicants seek a directors’ charge in favor of
the directors and officers and the CRO in the amount of $750,000.

[36] Section 11.51 of the CCAA allows the court to approve a directors’ charge on a priority
basis. In order to grant a directors’ charge the court must be satisfied that notice has been given
to the secured creditors, the amount is appropriate, the applicant could not obtain adequate
indemnification for the directors or officers otherwise and the charge does not apply in respect of
any obligation incurred by a director or officer as a result of gross negligence or wiltful
misconduct.

2015 ONSC 7371 (CanLll)
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[37] As noted abowve, all known secured creditors have not been provided with notice. For this
reason, the applicants propose that the priority of the directors’ charged be handled in the same
manner as the administration charge.

[38] The evidence of Ms. Poirier shows that there is already a considerable level of directors’
and officers’ insurance. There is no evidence that this insurance is likely to be discontinued or
that the VON group can not or will not be able to continue to pay the premiums. However, given
the size of the VON group’s operations, the number of employees, the diverse geographic scope
in which the group operates, the potential for coverage disputes which always attends on
insurance arrangements and the important fact that this board is composed entirely of volunteers,
additional protection for the directors to remain involved post-filing is warranted, Prism Income
Fund (Re), 2011 ONSC 2061 at para. 45.

[39] The amount of the charge was estimated by taking into consideration the existing
directors’ and officers’ insurance and potential liabilities which may attach including employee
related obligations such as outstanding payroll obligations, outstanding vacation pay and liability
for remittances to government authorities. This charge only relates to matters arising after the
commencement of these proceeding. Italso covers the CRO.

[40] The proposed monitor has reviewed and has raised no concerns about the proposed
directors’ charge.

[41] The director’ charge contemplated by the initial order expressly excludes claims that arise
as a result of gross negligence or willful misconduct.

[42] For these reasons, I am satisfied that the directors’ charge is appropriate in all the
circumstances.

Key Employee Retention Plan

[43] The applicants seek approval of a key employee retention plan in the amount of up to
$240,000, payable to key employees during 2016.

[44] This is a specialized business. The experience and knowledge of critical employees is
highly valuable to the applicants. These employees have extensive knowledge of and experience
with the applicants. The applicants are unlikely to be able to replace critical employees post-
filing.  Under the contemplated restructuring, the employee ranks of the applicants will be
significantly downsized. As a result, there is a strong possibility that certain critical employees
will consider other employment options in the absence of retention compensation.

[45] The KERP was approved by the board of directors of the applicants. Provided the
arrangements are reasonable, decisions of this kind fall within the business judgment rule as a
result of which they are not second-guessed by the courts.

[46] The amount is relatively modest given the size of the operation and the number of
employees. | am satisfied that the KERP is reasonable in all the circumstances. | am also

2015 ONSC 7371 (CanLll)
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satisfied that the specific allocation of the KERP is reasonably left to the business judgment of
the board.

[47] Because the KERP involves sensitive personal compensation information about
identifiable individuals, disclosure of this information could be harmful to the beneficiaries of
the KERP. | am satisfied that the Sierra Club test is met in connection with the sealing of this
limited information.

Receivership Order

[48] The Wage Earner Protection Program Act was established to make payments to
individuals in respect of wages owed to them by employers who are bankrupt or subject to a
receivership. The amounts that may be paid under WEPPA to an individual include severance
and termination pay as well as vacation pay accrued.

[49] In aggregate, over 300 employees are expected to be terminated at the commencement of
these proceedings. These employees will be paid their ordinary course salary and wages up to
the date of their terminations. However, the applicants do not have sufficient liquidity to pay
these employees’ termination or severance pay or accrued vacation pay.

[50] The terminated employees would not be able to enjoy the benefit of the WEPPA in the
current circumstances. This is because the WEPPA does not specifically contemplate the effect
of proceedings under the CCAA.

[51] A receiver under the WEPPA includes a receiver within the meaning of s. 243(2) of the
Bankruptcy and Insolvency Act. A receiver under the BIA includes a receiver appointed under
the Courts of Justice Act if appointed to take control over the debtor’s property. Under the
WEPPA, an employer is subject to receivership if any property of the employer is in the
possession or control of the receiver.

[52] In this case, the applicants seek the appointment of a receiver under s. 101 of the Courts
of Justice Act to enable the receiver to take possession and control of the applicants’ goodwill
and intellectual property (i.e., substantially all of the debtor’s property other than accounts
receivable and inventory, which must necessarily remain with the debtors during restructuring).

[53] In Cinram (Re) (October 19, 2012), Toronto CV-12-9767-00CL, Morawetz R.S.J. found
it was just and convenient to appoint a receiver under s. 101 over certain property of a CCAA
debtor within a concurrent CCAA proceeding where the purpose of the receivership was to
clarify the position of employees with respect to the WEPPA.

[54] In this case, the evidence is that no stakeholder will be prejudiced by the proposed
receivership order. To the contrary, there could be significant prejudice to the terminated
employees if there is no receivership and former employees are not able to avail themselves of
benefits under the WEPPA.

2015 ONSC 7371 (CanLll)
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[55] In the circumstances, | find it is just and convenient to appoint a receiver under s. 101
over the goodwill and intellectual property of the applicants.

Further Notice

[56] | am satisfied that the proposed notice procedure is reasonable and appropriate in the
circumstances and it is approved.

Comeback Hearing

[57] In summary, | am satisfied that it is necessary and appropriate to grant CCAA protection
to VON Canada, VON East and VON West. There shall be a comeback hearing at 10 a.m.
before me on Wednesday, December 9, 2015.

Penny J.

Date: November 27, 2015

2015 ONSC 7371 (CanLll)
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In the Matter of the Companies' Creditors
Arrangement Act, R.S.C., 1985, c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of Target Canada Co., Target Canada Health Co.,
Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp., Target Canada Pharmacy (Ontario)
Corp., Target Canada Pharmacy Corp., Target Canada Pharmacy (SK) Corp., and Target Canada Property LLC.

Morawetz R.S.J.

Heard: January 15, 2015
Judgment: January 16, 2015
Docket: CV-15-10832-00CL

Counsel: Tracy Sandler, Jeremy Dacks for Applicants, Target Canada Co., Target Canada Health Co., Target Canada
Mobile GP Co., Target Canada Pharmacy (BC) Corp., Target Canada Pharmacy (Ontario) Corp., Target Canada
Pharmacy Corp., Target Canada Pharmacy (SK) Corp., and Target Canada Property LLC

Jay Swartz for Target Corporation

Alan Mark, Melaney Wagner, Jesse Mighton for Proposed Monitor, Alvarez and Marsal Canada ULC ("Alvarez")
Terry O'Sullivan for Honourable J. Ground, Trustee of the Proposed Employee Trust

Susan Philpott for Proposed Employee Representative Counsel, for Employees of the Applicants

Subject: Insolvency; Property

Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Proceedings subject to
stay — Miscellaneous

Applicant group of companies were involved in Canadian operations of U.S. retailer T Co. — Canadian operations
suffered significant loss in every quarter — T Co. decided to stop funding Canadian operations — Applicants sought
to wind down Canadian operations and applied for relief under Companies' Creditors Arrangement Act (CCAA)
— Application granted — Initial order granted — Stay of proceedings granted — Stay extended to certain limited
partnerships, which were related to or carried on operations integral to applicants' business — Stay of proceedings
extended to rights of third party tenants against landlords that arose out of insolvency — Stay extended to T Co. and
its U.S. subsidiaries in relation to claims derivative of claims against Canadian operations.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous
Applicant group of companies were involved in Canadian operations of U.S. retailer T Co. — Canadian operations
suffered significant loss in every quarter — T Co. decided to stop funding Canadian operations — Applicants sought
to wind down Canadian operations and applied for relief under Companies' Creditors Arrangement Act (CCAA) —
Application granted — Initial order granted — Stay of proceedings granted — It was appropriate to grant broad relief to
ensure status quo was maintained — Applicants were all insolvent — Although there was no prospect restructured "going
concern" solution would result, use of CCAA protection was appropriate in circumstances — Creation of employee trust
to cover payments to employees was approved — Key employee retention program (KERP) and charge as security for
KERP payments were approved — Appointment of Employee Representative Counsel was approved — DIP Lenders'
Charge and DIP Facility were approved — Administration charge and Directors' and Officers' charge approved.
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APPLICATION for relief under Companies' Creditors Arrangement Act.
Morawetz R.S.J.:

1 Target Canada Co. ("TCC") and the other applicants listed above (the "Applicants") seek relief under the Companies'
Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the "CCAA"). While the limited partnerships listed in
Schedule "A" to the draft Order (the "Partnerships") are not applicants in this proceeding, the Applicants seek to have
a stay of proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, which are
related to or carry on operations that are integral to the business of the Applicants.

2 TCC s a large Canadian retailer. It is the Canadian operating subsidiary of Target Corporation, one of the largest
retailers in the United States. The other Applicants are either corporations or partners of the Partnerships formed to carry
on specific aspects of TCC's Canadian retail business (such as the Canadian pharmacy operations) or finance leasehold
improvements in leased Canadian stores operated by TCC. The Applicants, therefore, do not represent the entire Target
enterprise; the Applicants consist solely of entities that are integral to the Canadian retail operations. Together, they are
referred as the "Target Canada Entities".

3 Inearly 2011, Target Corporation determined to expand its retail operations into Canada, undertaking a significant
investment (in the form of both debt and equity) in TCC and certain of its affiliates in order to permit TCC to establish
and operate Canadian retail stores. As of today, TCC operates 133 stores, with at least one store in every province of
Canada. All but three of these stores are leased.

4  Due to a number of factors, the expansion into Canada has proven to be substantially less successful than expected.
Canadian operations have shown significant losses in every quarter since stores opened. Projections demonstrate little
or no prospect of improvement within a reasonable time.

5 After exploring multiple solutions over a number of months and engaging in extensive consultations with its
professional advisors, Target Corporation concluded that, in the interest of all of its stakeholders, the responsible course
of action is to cease funding the Canadian operations.

6  Without ongoing investment from Target Corporation, TCC and the other Target Canada Entities cannot continue
to operate and are clearly insolvent. Due to the magnitude and complexity of the operations of the Target Canada
Entities, the Applicants are seeking a stay of proceedings under the CCAA in order to accomplish a fair, orderly and
controlled wind-down of their operations. The Target Canada Entities have indicated that they intend to treat all of
their stakeholders as fairly and equitably as the circumstances allow, particularly the approximately 17,600 employees
of the Target Canada Entities.

7  The Applicants are of the view that an orderly wind-down under Court supervision, with the benefit of inherent
jurisdiction of the CCAA, and the oversight of the proposed monitor, provides a framework in which the Target Canada
Entities can, among other things:

a) Pursue initiatives such as the sale of real estate portfolios and the sale of inventory;

b) Develop and implement support mechanisms for employees as vulnerable stakeholders affected by the wind-
down, particularly (i) an employee trust (the "Employee Trust") funded by Target Corporation; (ii) an employee
representative counsel to safeguard employee interests; and (iii) a key employee retention plan (the "KERP")
to provide essential employees who agree to continue their employment and to contribute their services and
expertise to the Target Canada Entities during the orderly wind-down;

c) Create a level playing field to ensure that all affected stakeholders are treated as fairly and equitably as the
circumstances allow; and
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d) Avoid the significant maneuvering among creditors and other stakeholders that could be detrimental to all
stakeholders, in the absence of a court-supervised proceeding.

8 The Applicants are of the view that these factors are entirely consistent with the well-established purpose of a CCAA
stay: to give a debtor the "breathing room" required to restructure with a view to maximizing recoveries, whether the
restructuring takes place as a going concern or as an orderly liquidation or wind-down.

9  TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating company through which
the Canadian retail operations are carried out. TCC is a Nova Scotia unlimited liability company. It is directly owned by
Nicollet Enterprise 1 S. a r.1. ("NEI1"), an entity organized under the laws of Luxembourg. Target Corporation (which
is incorporated under the laws of the State of Minnesota) owns NE1 through several other entities.

10  TCC operates from a corporate headquarters in Mississauga, Ontario. As of January 12, 2015, TCC employed
approximately 17,600 people, almost all of whom work in Canada. TCC's employees are not represented by a union,
and there is no registered pension plan for employees.

11 The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC with responsibilities for
specific aspects of the Canadian retail operation; or (ii) affiliates of TCC that have been involved in the financing of
certain leasehold improvements.

12 A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square feet and is located in
a shopping mall or large strip mall. TCC is usually the anchor tenant. Each TCC store typically contains an in-store
Target brand pharmacy, Target Mobile kiosk and a Starbucks caf¢. Each store typically employs approximately 100 -
150 people, described as "Team Members" and "Team Leaders", with a total of approximately 16,700 employed at the
"store level" of TCC's retail operations.

13 TCC owns three distribution centres (two in Ontario and one in Alberta) to support its retail operations. These
centres are operated by a third party service provider. TCC also leases a variety of warehouse and office spaces.

14 Inevery quarter since TCC opened its first store, TCC has faced lower than expected sales and greater than expected
losses. As reported in Target Corporation's Consolidated Financial Statements, the Canadian segment of the Target
business has suffered a significant loss in every quarter since TCC opened stores in Canada.

15 TCC is completely operationally funded by its ultimate parent, Target Corporation, and related entities. It is
projected that TCC's cumulative pre-tax losses from the date of its entry into the Canadian market to the end of the 2014
fiscal year (ending January 31, 2015) will be more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel
and Secretary of TCC, states that this is more than triple the loss originally expected for this period. Further, if TCC's
operations are not wound down, it is projected that they would remain unprofitable for at least 5 years and would require
significant and continued funding from Target Corporation during that period.

16  TCC attributes its failure to achieve expected profitability to a number of principal factors, including: issues of
scale; supply chain difficulties; pricing and product mix issues; and the absence of a Canadian online retail presence.

17  Following a detailed review of TCC's operations, the Board of Directors of Target Corporation decided that it is
in the best interests of the business of Target Corporation and its subsidiaries to discontinue Canadian operations.

18 Based on the stand-alone financial statements prepared for TCC as of November 1, 2014 (which consolidated
financial results of TCC and its subsidiaries), TCC had total assets of approximately $5.408 billion and total liabilities of
approximately $5.118 billion. Mr. Wong states that this does not reflect a significant impairment charge that will likely
be incurred at fiscal year end due to TCC's financial situation.
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19 Mr. Wong states that TCC's operational funding is provided by Target Corporation. As of November 1, 2014,
NE1 (TCC's direct parent) had provided equity capital to TCC in the amount of approximately $2.5 billon. As a result of
continuing and significant losses in TCC's operations, NE1 has been required to make an additional equity investment
of $62 million since November 1, 2014.

20 NEI has also lent funds to TCC under a Loan Facility with a maximum amount of $4 billion. TCC owed NEI
approximately $3.1 billion under this Facility as of January 2, 2015. The Loan Facility is unsecured. On January 14,
2015, NE1 agreed to subordinate all amounts owing by TCC to NEI under this Loan Facility to payment in full of
proven claims against TCC.

21 Asat November 1, 2014, Target Canada Property LLC ("TCC Propco") had assets of approximately $1.632 billion
and total liabilities of approximately $1.643 billion. Mr. Wong states that this does not reflect a significant impairment
charge that will likely be incurred at fiscal year end due to TCC Propco's financial situation. TCC Propco has also
borrowed approximately $1.5 billion from Target Canada Property LP and TCC Propco also owes U.S. $89 million to
Target Corporation under a Demand Promissory Note.

22 TCC has subleased almost all the retail store leases to TCC Propco, which then made real estate improvements
and sub-sub leased the properties back to TCC. Under this arrangement, upon termination of any of these sub-leases,
a "make whole" payment becomes owing from TCC to TCC Propco.

23 Mr. Wong states that without further funding and financial support from Target Corporation, the Target Canada
Entities are unable to meet their liabilities as they become due, including TCC's next payroll (due January 16, 2015). The
Target Canada Entities, therefore state that they are insolvent.

24 Mr. Wong also states that given the size and complexity of TCC's operations and the numerous stakeholders
involved in the business, including employees, suppliers, landlords, franchisees and others, the Target Canada Entities
have determined that a controlled wind-down of their operations and liquidation under the protection of the CCAA,
under Court supervision and with the assistance of the proposed monitor, is the only practical method available to ensure
a fair and orderly process for all stakeholders. Further, Mr. Wong states that TCC and Target Corporation seek to
benefit from the framework and the flexibility provided by the CCAA in effecting a controlled and orderly wind-down
of the Canadian operations, in a manner that treats stakeholders as fairly and as equitably as the circumstances allow.

25  On this initial hearing, the issues are as follows:
a) Does this court have jurisdiction to grant the CCAA relief requested?
a) Should the stay be extended to the Partnerships?
b) Should the stay be extended to "Co-tenants" and rights of third party tenants?

¢) Should the stay extend to Target Corporation and its U.S. subsidiaries in relation to claims that are
derivative of claims against the Target Canada Entities?

d) Should the Court approve protections for employees?
e) Is it appropriate to allow payment of certain pre-filing amounts?
f) Does this court have the jurisdiction to authorize pre-filing claims to "critical" suppliers;

g) Should the court should exercise its discretion to authorize the Applicants to seek proposals from
liquidators and approve the financial advisor and real estate advisor engagement?

h) Should the court exercise its discretion to approve the Court-ordered charges?
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26 "Insolvent" is not expressly defined in the CCAA. However, for the purposes of the CCAA, a debtor is insolvent
if it meets the definition of an "insolvent person" in section 2 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3
("BIA") orifitis "insolvent" as described in Stelco Inc., Re,[2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]), [Stelco],
leave to appeal refused, [2004] O.J. No. 1903 (Ont. C.A.), leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336
(S.C.C.), where Farley, J. found that "insolvency" includes a corporation "reasonably expected to run out of liquidity
within [a] reasonable proximity of time as compared with the time reasonably required to implement a restructuring” (at
para 26). The decision of Farley, J. in Stelco was followed in Priszm Income Fund, Re,[2011] O.J. No. 1491 (Ont. S.C.J.),
2011 and Canwest Global Communications Corp., Re, [2009] O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest].

27 Having reviewed the record and hearing submissions, I am satisfied that the Target Canada Entities are all insolvent
and are debtor companies to which the CCAA applies, either by reference to the definition of "insolvent person" under
the Bankruptcy and Insolvency Act (the "BIA") or under the test developed by Farley J. in Stelco.

28 T also accept the submission of counsel to the Applicants that without the continued financial support of Target
Corporation, the Target Canada Entities face too many legal and business impediments and too much uncertainty to
wind-down their operations without the "breathing space" afforded by a stay of proceedings or other available relief
under the CCAA.

29 T am also satisfied that this Court has jurisdiction over the proceeding. Section 9(1) of the CCAA provides that an
application may be made to the court that has jurisdiction in (a) the province in which the head office or chief place of
business of the company in Canada is situated; or (b) any province in which the company's assets are situated, if there
is no place of business in Canada.

30 In this case, the head office and corporate headquarters of TCC is located in Mississauga, Ontario, where
approximately 800 employees work. Moreover, the chief place of business of the Target Canada Entities is Ontario. A
number of office locations are in Ontario; 2 of TCC's 3 primary distribution centres are located in Ontario; 55 of the
TCC retail stores operate in Ontario; and almost half the employees that support TCC's operations work in Ontario.

31  The Target Canada Entities state that the purpose for seeking the proposed initial order in these proceedings is
to effect a fair, controlled and orderly wind-down of their Canadian retail business with a view to developing a plan of
compromise or arrangement to present to their creditors as part of these proceedings. I accept the submissions of counsel
to the Applicants that although there is no prospect that a restructured "going concern" solution involving the Target
Canada Entities will result, the use of the protections and flexibility afforded by the CCAA is entirely appropriate in these
circumstances. In arriving at this conclusion, I have noted the comments of the Supreme Court of Canada in Ted Leroy
Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) ("Century Services") that "courts frequently observe that the CCAA is skeletal
in nature", and does not "contain a comprehensive code that lays out all that is permitted or barred". The flexibility
of the CCAA, particularly in the context of large and complex restructurings, allows for innovation and creativity, in
contrast to the more "rules-based" approach of the BIA.

32 Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in appropriate circumstances, debtor
companies were entitled to seek the protection of the CCAA where the outcome was not going to be a going concern
restructuring, but instead, a "liquidation" or wind-down of the debtor companies' assets or business.

33 The 2009 amendments did not expressly address whether the CCAA could be used generally to wind-down the
business of a debtor company. However, I am satisfied that the enactment of section 36 of the CCAA, which establishes
a process for a debtor company to sell assets outside the ordinary course of business while under CCAA protection, is
consistent with the principle that the CCAA can be a vehicle to downsize or wind-down a debtor company's business.

34  In this case, the sheer magnitude and complexity of the Target Canada Entities business, including the number
of stakeholders whose interests are affected, are, in my view, suited to the flexible framework and scope for innovation
offered by this "skeletal" legislation.
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35  The required audited financial statements are contained in the record.
36  The required cash flow statements are contained in the record.

37 Pursuanttos. 11.02 of the CCAA, the court may make an order staying proceedings, restraining further proceedings,
or prohibiting the commencement of proceedings, "on any terms that it may impose" and "effective for the period that
the court considers necessary" provided the stay is no longer than 30 days. The Target Canada Entities, in this case, seek
a stay of proceedings up to and including February 13, 2015.

38  Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC Mobile) act as general or limited
partners in the partnerships. The Applicants submit that it is appropriate to extend the stay of proceedings to the
Partnerships on the basis that each performs key functions in relation to the Target Canada Entities' businesses.

39 The Applicants also seek to extend the stay to Target Canada Property LP which was formerly the sub-leasee/
sub-sub lessor under the sub-sub lease back arrangement entered into by TCC to finance the leasehold improvements
in its leased stores. The Applicants contend that the extension of the stay to Target Canada Property LP is necessary in
order to safeguard it against any residual claims that may be asserted against it as a result of TCC Propco's insolvency
and filing under the CCAA.

40 I am satisfied that it is appropriate that an initial order extending the protection of a CCAA stay of proceedings
under section 11.02(1) of the CCAA should be granted.

41  Pursuant to section 11.7(1) of the CCAA, Alvarez & Marsal Inc. is appointed as Monitor.

42 It is well established that the court has the jurisdiction to extend the protection of the stay of proceedings to
Partnerships in order to ensure that the purposes of the CCAA can be achieved (see: Lehndorff General Partner Ltd.,
Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]); Priszm Income Fund, Re, 2011 ONSC 2061 (Ont.
S.C.1.); Canwest Publishing Inc./Publications Canwest Inc., Re,2010 ONSC 222 (Ont. S.C.J. [Commercial List]) (" Canwest
Publishing") and Canwest Global Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. [Commercial List])
("Canwest Global").

43  In these circumstances, I am also satisfied that it is appropriate to extend the stay to the Partnerships as requested.

44  The Applicants also seek landlord protection in relation to third party tenants. Many retail leases of non-anchored
tenants provide that tenants have certain rights against their landlords if the anchor tenant in a particular shopping mall
or centre becomes insolvent or ceases operations. In order to alleviate the prejudice to TCC's landlords if any such non-
anchored tenants attempt to exercise these rights, the Applicants request an extension of the stay of proceedings (the
"Co-Tenancy Stay") to all rights of these third party tenants against the landlords that arise out of the insolvency of the
Target Canada Entities or as a result of any steps taken by the Target Canada Entities pursuant to the Initial Order.

45 The Applicants contend that the authority to grant the Co-Tenancy Stay derives from the broad jurisdiction
under sections 11 and 11.02(1) of the CCAA to make an initial order on any terms that the court may impose. Counsel
references 7. Eaton Co., Re, 1997 CarswellOnt 1914 (Ont. Gen. Div.) as a precedent where a stay of proceedings of the
same nature as the Co-Tenancy Stay was granted by the court in Eaton's second CCAA proceeding. The Court noted
that, if tenants were permitted to exercise these "co-tenancy" rights during the stay, the claims of the landlord against
the debtor company would greatly increase, with a potentially detrimental impact on the restructuring efforts of the
debtor company.

46  In these proceedings, the Target Canada Entities propose, as part of the orderly wind-down of their businesses, to
engage a financial advisor and a real estate advisor with a view to implementing a sales process for some or all of its real
estate portfolio. The Applicants submit that it is premature to determine whether this process will be successful, whether
any leases will be conveyed to third party purchasers for value and whether the Target Canada Entities can successfully
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develop and implement a plan that their stakeholders, including their landlords, will accept. The Applicants further
contend that while this process is being resolved and the orderly wind-down is underway, the Co-Tenancy Stay is required
to postpone the contractual rights of these tenants for a finite period. The Applicants contend that any prejudice to the
third party tenants' clients is significantly outweighed by the benefits of the Co-Tenancy Stay to all of the stakeholders
of the Target Canada Entities during the wind-down period.

47  The Applicants therefore submit that it is both necessary and appropriate to grant the Co-Tenancy Stay in these
circumstances.

48 I am satisfied the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the
status quo at this time. To the extent that the affected parties wish to challenge the broad nature of this stay, the same
can be addressed at the "comeback hearing".

49  The Applicants also request that the benefit of the stay of proceedings be extended (subject to certain exceptions
related to the cash management system) to Target Corporation and its U.S. subsidiaries in relation to claims against
these entities that are derivative of the primary liability of the Target Canada Entities.

50 T am satisfied that the Court has the jurisdiction to grant such a stay. In my view, it is appropriate to preserve the
status quo at this time and the stay is granted, again, subject to the proviso that affected parties can challenge the broad
nature of the stay at a comeback hearing directed to this issue.

51  With respect to the protection of employees, it is noted that TCC employs approximately 17,600 individuals.

52 Mr. Wong contends that TCC and Target Corporation have always considered their employees to be integral to
the Target brand and business. However, the orderly wind-down of the Target Canada Entities' business means that the
vast majority of TCC employees will receive a notice immediately after the CCAA filing that their employment is to be
terminated as part of the wind-down process.

53 Inorder to provide a measure of financial security during the orderly wind-down and to diminish financial hardship
that TCC employees may suffer, Target Corporation has agreed to fund an Employee Trust to a maximum of $70 million.

54 The Applicants seek court approval of the Employee Trust which provides for payment to eligible employees
of certain amounts, such as the balance of working notice following termination. Counsel contends that the Employee
Trust was developed in consultation with the proposed monitor, who is the administrator of the trust, and is supported
by the proposed Representative Counsel. The proposed trustee is The Honourable J. Ground. The Employee Trust is
exclusively funded by Target Corporation and the costs associated with administering the Employee Trust will be borne
by the Employee Trust, not the estate of Target Canada Entities. Target Corporation has agreed not to seek to recover
from the Target Canada Entities estates any amounts paid out to employee beneficiaries under the Employee Trust.

55 In my view, it is questionable as to whether court authorization is required to implement the provisions of the
Employee Trust. It is the third party, Target Corporation, that is funding the expenses for the Employee Trust and not
one of the debtor Applicants. However, I do recognize that the implementation of the Employee Trust is intertwined
with this proceeding and is beneficial to the employees of the Applicants. To the extent that Target Corporation requires
a court order authorizing the implementation of the employee trust, the same is granted.

56 The Applicants seek the approval of a KERP and the granting of a court ordered charge up to the aggregate
amount of $6.5 million as security for payments under the KERP. It is proposed that the KERP Charge will rank after
the Administration Charge but before the Directors' Charge.

57 Theapproval of a KERP and related KERP Charge is in the discretion of the Court. KERPs have been approved in
numerous CCAA proceedings, including Nortel Networks Corp., Re, 2009 CarswellOnt 1330 (Ont. S.C.J. [Commercial
List]) [Nortel Networks (KERP) ], and Grant Forest Products Inc., Re, 2009 CarswellOnt 4699 (Ont. S.C.J. [Commercial

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2018365420&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019590872&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Target Canada Co., Re, 2015 ONSC 303, 2015 CarswellOnt 620
2015 ONSC 303, 2015 CarswellOnt 620, [2015] O.J. No. 247, 22 C.B.R. (6th) 323...

List]). In U.S. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.), I recently approved the KERP for employees whose
continued services were critical to the stability of the business and for the implementation of the marketing process and
whose services could not easily be replaced due, in part, to the significant integration between the debtor company and
its U.S. parent.

58 In this case, the KERP was developed by the Target Canada Entities in consultation with the proposed monitor.
The proposed KERP and KERP Charge benefits between 21 and 26 key management employees and approximately
520 store-level management employees.

59 Havingreviewed the record, I am of the view that it is appropriate to approve the KERP and the KERP Charge. In
arriving at this conclusion, I have taken into account the submissions of counsel to the Applicants as to the importance
of having stability among the key employees in the liquidation process that lies ahead.

60 The Applicants also request the Court to appoint Koskie Minsky LLP as employee representative counsel
(the "Employee Representative Counsel"), with Ms. Susan Philpott acting as senior counsel. The Applicants contend
that the Employee Representative Counsel will ensure that employee interests are adequately protected throughout the
proceeding, including by assisting with the Employee Trust. The Applicants contend that at this stage of the proceeding,
the employees have a common interest in the CCAA proceedings and there appears to be no material conflict existing
between individual or groups of employees. Moreover, employees will be entitled to opt out, if desired.

61 Tam satisfied that section 11 of the CCAA and the Rules of Civil Procedure confer broad jurisdiction on the court to
appoint Representative Counsel for vulnerable stakeholder groups such as employee or investors (see Nortel Networks
Corp., Re, 2009 CarswellOnt 3028 (Ont. S.C.J. [Commercial List]) (Nortel Networks Representative Counsel)). In my
view, it is appropriate to approve the appointment of Employee Representative Counsel and to provide for the payment
of fees for such counsel by the Applicants. In arriving at this conclusion, I have taken into account:

(1) the vulnerability and resources of the groups sought to be represented;

(i1) the social benefit to be derived from the representation of the groups;

(iii) the avoidance of multiplicity of legal retainers; and

(iv) the balance of convenience and whether it is fair and just to creditors of the estate.

62  The Applicants also seek authorization, if necessary, and with the consent of the Monitor, to make payments for
pre-filing amounts owing and arrears to certain critical third parties that provide services integral to TCC's ability to
operate during and implement its controlled and orderly wind-down process.

63  Although the objective of the CCAA is to maintain the status quo while an insolvent company attempts to negotiate
a plan of arrangement with its creditors, the courts have expressly acknowledged that preservation of the status quo does
not necessarily entail the preservation of the relative pre-stay debt status of each creditor.

64 The Target Canada Entities seek authorization to pay pre-filing amounts to certain specific categories of suppliers,
if necessary and with the consent of the Monitor. These include:

a) Logistics and supply chain providers;
b) Providers of credit, debt and gift card processing related services; and

c¢) Other suppliers up to a maximum aggregate amount of $10 million, if, in the opinion of the Target Canada
Entities, the supplier is critical to the orderly wind-down of the business.
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65 Inmy view, having reviewed the record, I am satisfied that it is appropriate to grant this requested relief in respect
of critical suppliers.

66 In order to maximize recovery for all stakeholders, TCC indicates that it intends to liquidate its inventory and
attempt to sell the real estate portfolio, either en bloc, in groups, or on an individual property basis. The Applicants
therefore seek authorization to solicit proposals from liquidators with a view to entering into an agreement for the
liquidation of the Target Canada Entities inventory in a liquidation process.

67 TCC's liquidity position continues to deteriorate. According to Mr. Wong, TCC and its subsidiaries have an
immediate need for funding in order to satisfy obligations that are coming due, including payroll obligations that are
due on January 16, 2015. Mr. Wong states that Target Corporation and its subsidiaries are no longer willing to provide
continued funding to TCC and its subsidiaries outside of a CCAA proceeding. Target Corporation (the "DIP Lender")
has agreed to provide TCC and its subsidiaries (collectively, the "Borrower") with an interim financing facility (the "DIP
Facility") on terms advantageous to the Applicants in the form of a revolving credit facility in an amount up to U.S.
$175 million. Counsel points out that no fees are payable under the DIP Facility and interest is to be charged at what
they consider to be the favourable rate of 5%. Mr. Wong also states that it is anticipated that the amount of the DIP
Facility will be sufficient to accommodate the anticipated liquidity requirements of the Borrower during the orderly
wind-down process.

68 The DIP Facility is to be secured by a security interest on all of the real and personal property owned, leased
or hereafter acquired by the Borrower. The Applicants request a court-ordered charge on the property of the Borrower
to secure the amount actually borrowed under the DIP Facility (the "DIP Lenders Charge"). The DIP Lenders Charge
will rank in priority to all unsecured claims, but subordinate to the Administration Charge, the KERP Charge and the
Directors' Charge.

69  The authority to grant an interim financing charge is set out at section 11.2 of the CCAA. Section 11.2(4) sets out
certain factors to be considered by the court in deciding whether to grant the DIP Financing Charge.

70  The Target Canada Entities did not seek alternative DIP Financing proposals based on their belief that the DIP
Facility was being offered on more favourable terms than any other potentially available third party financing. The
Target Canada Entities are of the view that the DIP Facility is in the best interests of the Target Canada Entities and
their stakeholders. I accept this submission and grant the relief as requested.

71 Accordingly, the DIP Lenders' Charge is granted in the amount up to U.S. $175 million and the DIP Facility
is approved.

72 Section 11 of the CCAA provides the court with the authority to allow the debtor company to enter into
arrangements to facilitate a restructuring under the CCAA. The Target Canada Entities wish to retain Lazard and
Northwest to assist them during the CCCA proceeding. Both the Target Canada Entities and the Monitor believe that
the quantum and nature of the remuneration to be paid to Lazard and Northwest is fair and reasonable. In these
circumstances, I am satisfied that it is appropriate to approve the engagement of Lazard and Northwest.

73 With respect to the Administration Charge, the Applicants are requesting that the Monitor, along with its counsel,
counsel to the Target Canada Entities, independent counsel to the Directors, the Employee Representative Counsel,
Lazard and Northwest be protected by a court ordered charge and all the property of the Target Canada Entities up to a
maximum amount of $6.75 million as security for their respective fees and disbursements (the "Administration Charge").
Certain fees that may be payable to Lazard are proposed to be protected by a Financial Advisor Subordinated Charge.

74  In Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]), Pepall
J. (as she then was) provided a non-exhaustive list of factors to be considered in approving an administration charge,
including:
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a. The size and complexity of the business being restructured;

b. The proposed role of the beneficiaries of the charge;

c. Whether there is an unwarranted duplication of roles;

d. Whether the quantum of the proposed Charge appears to be fair and reasonable;
e. The position of the secured creditors likely to be affected by the Charge; and

f. The position of the Monitor.

75  Having reviewed the record, I am satisfied, that it is appropriate to approve the Administration Charge and the
Financial Advisor Subordinated Charge.

76  The Applicants seek a Directors' and Officers' charge in the amount of up to $64 million. The Directors Charge
is proposed to be secured by the property of the Target Canada Entities and to rank behind the Administration Charge
and the KERP Charge, but ahead of the DIP Lenders' Charge.

77 Pursuant to section 11.51 of the CCAA, the court has specific authority to grant a "super priority" charge to
the directors and officers of a company as security for the indemnity provided by the company in respect of certain
obligations.

78 I accept the submissions of counsel to the Applicants that the requested Directors' Charge is reasonable given
the nature of the Target Canada Entities retail business, the number of employees in Canada and the corresponding
potential exposure of the directors and officers to personal liability. Accordingly, the Directors' Charge is granted.

79  In the result, I am satisfied that it is appropriate to grant the Initial Order in these proceedings.
80  The stay of proceedings is in effect until February 13, 2015.

81 A comeback hearing is to be scheduled on or prior to February 13, 2015. I recognize that there are many aspects
of the Initial Order that go beyond the usual first day provisions. I have determined that it is appropriate to grant this
broad relief at this time so as to ensure that the status quo is maintained.

82  The comeback hearing is to be a "true" comeback hearing. In moving to set aside or vary any provisions of this
order, moving parties do not have to overcome any onus of demonstrating that the order should be set aside or varied.

83 Finally, a copy of Lazard's engagement letter (the "Lazard Engagement Letter") is attached as Confidential
Appendix "A" to the Monitor's pre-filing report. The Applicants request that the Lazard Engagement Letter be sealed, as
the fee structure contemplated in the Lazard Engagement Letter could potentially influence the structure of bids received
in the sales process.

84 Having considered the principles set out in Sierra Club of Canada v. Canada ( Minister of Finance ) (2002),211 D.L.R.
(4th) 193, [2002] 2 S.C.R. 522 (S.C.C.), I am satisfied that it is appropriate in the circumstances to seal Confidential
Appendix "A" to the Monitor's pre-filing report.

85  The Initial Order has been signed in the form presented.
Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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CITATION: Payless ShoeSource Canada Inc. and Payless ShoeSource Canada GP Inc., 2019
ONSC 1305

COURT FILE NO.: CV-19-00614629-00CL

DATE: 20190225

RE: SUPERIOR COURT OF JUSTICE — ONTARIO
(COMMERCIAL LIST)

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF PAYLESS SHOESOURCE CANADA INC. AND
PAYLESS SHOESOURCE CANADA GP INC.

BEFORE: Regional Senior Justice G. B. Morawetz
COUNSEL: J. Dietrich and M. Sassi, for the Applicants
D. Chochla, for the Ad Hoc Group of Term Lenders
S. Zweig and A. Nelms, for FTI Consulting Canada Inc., Monitor
T. Reyes, for Wells Fargo, ABL Agent
D. Bish, for Cadillac Fairview
8. Kour, for Term Loan Agent, Cortland Products Corp.
A. Taylor, for Tiger Group LLC and Great American Group LLC
C. Prophet, for [vanhoe Cambridge
S M Citak, for Oxford & Crombie
L. Galessiere, for various landlords
HEARD AND ENDORSED: February 21, 2019

REASONS: February 25, 2019

ENDORSEMENT

[1]  This motion was heard on February 21, 2019. At the conclusion of the hearing, the
record was endorsed as follows:




- Page 2 -

The requested relief was not opposed. Motion granted. Order signed. Brief endorsement
to follow.

[2] These are the Reasons,

[3] The Applicants brought this motion for an order approving transactions contemplated
under the liquidation consulting agreement entered into between Payless Holdings, LLC
(*Merchant™) and Payless ShoeSource Canada LP (“Canadian Merchant”), Great American
Group, LLC and Tiger Capital Group, LLC (together with their respective Canadian assignees,
the “Consultant™) dated as of February 12, 2019 (the “Liquidation Consulting Agreement™) and
the sale guidelines attached as a schedule to the Liquidation Approval Order (the “Sale
Guidelines™).

[4] The Initial Order in these CCAA proceedings was granted on February 19, 2019.
Subsequent to the granting of the Initial Order, materials were served on various landlords, some
of whom were represented at this hearing.

[5] Counsel to the Applicants advised that since the materials were served, constructive
discussions were held with various landlords which resulted in this motion proceeding
unopposed. In addition, a negotiated form of order has been proposed.

[6] Payless engaged Malfitano Advisors, LLC (“Maltifano Advisors™) to assist as asset
disposition advisor and conducted a solicitation and bidding process for liquidators.

[7] Two proposals were received from two bidders. After extensive evaluation, the
Liquidation Consultant was selected and the Merchant and Canadian Merchant entered into the

Liquidation Consulting Agreement with the Liquidation Consultant on February 12, 2019,

{8] The Monitor is supportive of the Liquidation Consulting Agreement and the transactions
contemplated therein.

9] I am satisfied that it is appropriate to approve the Liquidation Consulting Agreement and
the accompanying Sale Guidelines.

[10] During the course of the hearing, Ms. Galessiere raised an issue relating to a theoretical
surplus and whether any such surplus could be the subject of a cash sweep involving the U.S.
Debtors. Assurances were provided by the Monitor that there would be no cash sweep effected
until at least March 22, 2019. Given that the stay extension date is March 21, 2019, it seems to
me that if this issue becomes real, as opposed to theoretical, it can be addressed at the hearing to
extend the Stay Extension Date, which is now scheduled for March 20, 2019,

/&mﬂ—{ R.$ 7.

Morawetz R.S.J.

Date: February 25, 2019
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Court File No.: 31-2464088
Estate File No.: 31-2464088
ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

THE HONOURABLE MR. JUSTICE ) THURSDAY, THE 24"

HAINEY
o DAY OF JANUARY, 2019

IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF GYMBOREE, INC.

i ORDER
(APPROVING AN INTERCOMPANY CHARGE, AN ADMINISTRATION CHARGE, A
D&O CHARGE, AN AGENCY AGREEMENT AND SALES GUIDELINES, AND
GRANTING ANCILLARY RELIEF)

THIS MOTION made by Gymboree, Inc. (“Gymboree Canada”) pursuant to Sections
50.6, 64.1, 64.2 and 65.13 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended (the "BIA™), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the motion record of Gymboree Canada, the first report of KPMG Inc. in
its capacity as proposal trustee (the “Trustee”), and the affidavit of service of Olga A. Lenova
sworn January 22, 2019, filed, and on hearing submissions of counsel for Gymboree Canada, the

Trustee, and counsel for other parties in attendance;

SERVICE AND DEFINED TERMS

1. THIS COURT ORDERS that the time for service and filing of each of the notice of
motion and motion record of Gymboree Canada is hereby abridged and validated so that this

motion is properly returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall
have the meaning ascribed to such term in the Agency Agreement or the Sales Guidelines (each

as defined below).



CASH MANAGEMENT SYSTEM AND INTERCOMPANY TRANSACTIONS

3. THIS COURT ORDERS that, subject to the Post-Filing Intercompany Arrangements
and paragraphs 22 and 23 hereof, Gymboree Canada shall be entitled to continue to use the cash
management system (the “Cash Management System”) described in the affidavit of Jon W.
Kimmins sworn January 21, 2019 (the “Kimmins Affidavit”) or, with the consent of the
Trustee, replace it in part or in whole with another substantially similar central cash management
system, and that any present or future bank participating in the Cash Management System shall
not be under any obligation whatsoever to inquire into the propriety, validity or legality of any
transfer, payment, collection or other action taken under the Cash Management System, or as to
the use or application by Gymboree Canada of funds transferred, paid, collected or otherwise

dealt with in the Cash Management System.

4. THIS COURT ORDERS that the Post-Filing Intercompany Arrangements (as such term
is defined and described in the Kimmins Affidavit) be and are hereby approved and that the
obligations of Gymboree Canada to satisty its share of the overhead costs and reimburse costs
paid on its behalf on a post-filing basis in accordance with, and pursuant to, the Post-Filing
Intercompany Arrangements, shall be secured by a charge and security (the “Intercompany
Charge”) in favour of the Gymboree Affiliates (as such term is defined in the Kimmins
Affidavit), in all assets, rights, undertakings and properties of Gymboree Canada, of every nature
and kind whatsoever, and wherever situated, regardless of whose possession it may be in and
including all proceeds thereof (the “Property”), which charge shall have the priority set out in
paragraphs 34 and following of this Order.

5. THIS COURT ORDERS that until a real property or immovable lease is disclaimed or
resiliated in accordance with the BIA, Gymboree Canada shall pay all amounts constituting rent
or payable as rent under its real property or immovable leases (including, for greater certainty,
common area maintenance charges, utilities and realty taxes and any other amounts payable to
the landlord under the lease, but for greater certainty, excluding accelerated rent or penalties,
fees and other charges arising out of the insolvency of Gymboree Canada or the making of this
Order) or as otherwise may be negotiated between Gymboree Canada and the particular landlord
from time to time, for the period commencing from and including the date of this Order, monthly

payments on the first day of each month, or the immediately following business day if that day is

.



not a business day, in advance (but not in arrears), up to and including the effective date of the

disclaimer or resiliation.
AGENCY AGREEMENT AND SALE

6. THIS COURT ORDERS that (i) the agency agreement (the “Agency Agreement”)
entered into as of January 17, 2019 by and among Gymboree Group, Inc. (“Gymboree US™) and
Gymboree Canada, each on behalf of the Merchant, and GA Retail, Inc., Tiger Capital Group,
LLC, Gordon Brothers Retail Partners, LLC, and Hilco Merchant Resources, LLC (collectively,
and including their respective Canadian affiliate assignees pursuant to the Agency Agreement,
the “Agent”) with respect to, amongst other things, the liquidation sale of the Merchandise,
Additional Agent Merchandise and Owned FF&E of Gymboree Canada (the “Sale”), (ii) the
execution of the Agency Agreement by Gymboree Canada, (iii) the transactions contemplated
thereunder, and (iv) the sales guidelines attached hereto as Schedule “A” (the "Sales
Guidelines"), are hereby approved, authorized, and ratified with such minor amendments to the

Agency Agreement as Gymboree US, Gymboree Canada and the Agent may agree to in writing.

7. THIS COURT ORDERS that, subject to the provisions of this Order and the Sales
Guidelines, Gymboree Canada is hereby authorized to take any and all actions, including,
without limitation, to execute and deliver such additional documents, as may be necessary or

desirable to implement the Agency Agreement and the transactions contemplated thereunder.

8. THIS COURT ORDERS that, upon payment of the Initial Guaranty Payments and
delivery of the Canadian Letter of Credit, the Agent is authorized to conduct the Sale at
Gymboree Canada’s retail stores (collectively, the “Stores”) in accordance with this Order, the
Agency Agreement and the Sales Guidelines, and to advertise and promote the Sale in

accordance with the Sales Guidelines.

9. THIS COURT ORDERS that if there is a conflict between this Order, the Agency
Agreement and the Sales Guidelines, the order of priority to resolve such conflict is as follows:
(a) first, this Order;
(b) second, the Sales Guidelines; and

(c) third, the Agency Agreement.



10. THIS COURT ORDERS that the Agent is hereby authorized to market and sell the
Merchandise, Additional Agent Merchandise and Owned FF&E of Gymboree Canada on a “final
sale” and “as is” basis and in accordance with the Sales Guidelines, free and clear of (i) all
security, hypothecs, liens, claims, encumbrances, security interests, mortgages, charges, trusts,
deemed trusts, executions, levies, financial, monetary or other claims, whether or not such claims
have attached or been registered, perfected or filed and whether secured, unsecured, quantified or
unquantified, contingent or otherwise, whensoever and howsoever arising, and whether such
claims arose or came into existence prior to or following the date of this Order (in each case,
whether contractual, statutory, arising by operation of law, in equity or otherwise) (all of the
foregoing, collectively, “Claims™), including, without limitation, the Administration Charge (as
defined below), the D&O Charge (as defined below), the Intercompany Charge, the Agent’s
Charge, and any other charges hereafter granted by the Court in these proceedings (collectively,
the “Court-Ordered Charges”), and (ii) all Claims, charges, security interests or liens
evidenced by registration pursuant to the Personal Property Security Act (Ontario) or any other
personal or movable property registration system (all such Claims, charges (including the Court-
Ordered Charges), security interests and liens collectively referred to herein as
“Encumbrances"), which Encumbrances will attach instead to the Guaranteed Amount and any
other amounts, in each case, received or to be received by, or on behalf of, Gymboree Canada
under the Agency Agreement, in the same order and priority as they existed on the Sale

Commencement Date.

11.  THIS COURT ORDERS that subject to the terms of this Order, the Sales Guidelines
and the Agency Agreement, the Agent shall have the right to enter and use the Stores and all
related store services, facilities, furniture, trade fixtures and equipment, including the FF&E,
located at the Stores, and other assets of Gymboree Canada as designated under the Agency
Agreement, for the purpose of conducting the Sale, and for such purposes, the Agent shall be
entitled to the benefit of the stay of proceedings in place in the present proceedings, as such stay

of proceedings may be extended by further Order of the Court.

12. THIS COURT ORDERS that, until (i) the applicable premises vacate date for each
Store (which shall not be later than April 30, 2019, the “Applicable Sale Termination Date”),
notice of which shall be provided by Gymboree Canada to the applicable Landlord, or (ii) such

earlier date as a lease is disclaimed in accordance with the BIA and such disclaimer becomes
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effective, the Agent shall have access to the Stores in accordance with the applicable Leases and
the Sales Guidelines on the basis that the Agent is an agent of Gymboree Canada and Gymboree
Canada has granted the right of access to the applicable Store to the Agent. To the extent that the
terms of the applicable Leases are in conflict with any term of this Order or the Sales Guidelines,

the terms of this Order and the Sales Guidelines shall govern.

13. THIS COURT ORDERS that except as provided for in this Order, any further Order of
the Court and the Sales Guidelines, nothing in this Order shall amend or vary, or be deemed to
amend or vary the terms of the Leases. Nothing contained in this Order or the Sales Guidelines
shall be construed to create or impose upon Gymboree Canada or the Agent any additional

restrictions not contained in the applicable Lease.

14. THIS COURT ORDERS that until the Sale Termination Date, the Agent shall have the
right to use, without interference by any intellectual property licensor, Gymboree Canada’s trade
names, trademarks and logos, as well as all licenses and rights granted to Gymboree Canada to
use the trade names, trademarks, and logos of third parties, relating to and used in connection
with the operation of the Stores solely for the purpose of advertising and conducting the Sale of
the Merchandise, Additional Agent Merchandise and Owned FF&E in accordance with the terms

of the Agency Agreement, the Sales Guidelines and this Order.

15.  THIS COURT ORDERS that upon delivery of a Trustee’s certificate to the Agent, on or
after the Sale Termination Date, substantially in the form attached as Schedule "B'" hereto, (the
"Trustee’s Certificate"), all of Gymboree Canada's right, title and interest in and to any
Remaining Merchandise shall vest absolutely in the Agent, free and clear of and from any and all
Encumbrances, and, for greater certainty, this Court orders that all of the Encumbrances affecting
or relating to such Remaining Merchandise shall be expunged and discharged as against such
Remaining Merchandise upon the delivery of the Trustee’s Certificate to the Agent, and attach
instead to the Guaranteed Amount and any other amounts, in each case, received or to be
received by or on behalf of Gymboree Canada under the Agency Agreement, in the same order
and priority as they existed on the Sale Commencement Date; provided, however, that nothing
herein shall discharge the obligations of the Agent pursuant to the Agency Agreement, or the

rights or claims of Gymboree Canada in respect thereof, including without limitation, the



obligations of the Agent to account for and remit the proceeds of sale of such Remaining

Merchandise, subject to the terms of the Agency Agreement.

16.  THIS COURT ORDERS AND DIRECTS the Trustee to file with the Court a copy of
the Trustee’s Certificate forthwith after delivery thereof to the Agent.

AGENT LIABILITY

17. THIS COURT ORDERS that the Agent shall act solely as an agent to Gymboree
Canada and that it shall not be liable for any claims against Gymboree Canada other than as
expressly provided in the Agency Agreement (including the Agent's indemnity obligations

thereunder) or the Sales Guidelines and, for greater certainty:

(a) the Agent shall not be deemed to be an owner, or in possession, care, control or
management of the Stores, of the assets located therein or associated therewith or
of Gymboree Canada’s employees located at the Stores or any other property of

Gymboree Canada;

(b) the Agent shall not be deemed to be an employer, or a joint or successor employer
or a related or common employer or payer within the meaning of any legislation
governing employment or labour standards or pension benefits or health and
safety or other statute, regulation or rule of law for any purpose whatsoever, and

shall not incur any successor liabilities whatsoever; and

(©) Gymboree Canada shall bear all responsibility for any liability whatsoever
(including without limitation losses, costs, damages, fines or awards) relating to
claims of customers, employees and any other persons arising from events in
connection with the Sale and occurring at the Stores during the Sale Term, except
to the extent such claims are the result of events or circumstances caused or
contributed to by the gross negligence or wilful misconduct of the Agent, its
employees, agents or independent contractors (other than Gymboree Canada’s

employees, agents or independent contractors).

18. THIS COURT ORDERS that to the extent any Landlord may have a claim against

Gymboree Canada arising solely out of the conduct of the Agent in conducting the Sale for
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which Gymboree Canada has claims against the Agent under the Agency Agreement, Gymboree
Canada shall be deemed to have assigned such claims free and clear of all Encumbrances to the
applicable Landlord (the “Assigned Landlord Rights™) provided that each such Landlord shall
only be permitted to advance each such claims against the Agent if written notice, including the
reasonable details of such claims, is provided by such Landlord to the Agent, Gymboree Canada
and the Trustee during the period from the Sale Commencement Date to the date that is thirty
(30) days following the Applicable Sale Termination Date, provided however that the Landlords
shall be provided with access to the Stores to inspect the Stores within fifteen (15) days

following the Applicable Sale Termination Date.
AGENT AN UNAFFECTED CREDITOR

19.  THIS COURT ORDERS that the Agency Agreement shall not be repudiated, resiliated
or disclaimed by Gymboree Canada, nor shall the claims of the Agent pursuant to the Agency
Agreement and under the Agent’s Charge (as defined below) be compromised or arranged
pursuant to a Proposal, or a plan pursuant to the Companies’ Creditors Arrangement Act (the
“CCAA”), and, for greater certainty, that the Agent shall be treated as an unaffected creditor in

these proceedings and under any Proposal, or plan pursuant to the CCAA.

20.  THIS COURT ORDERS that Gymboree Canada is authorized and directed to remit, in

accordance with the Agency Agreement, all amounts that become due to the Agent thereunder.

21.  THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or
to be credited or reimbursed to, or retained by, the Agent pursuant to the Agency Agreement and,
at all times, the Agent will retain such amounts, free and clear of all Encumbrances,
notwithstanding any enforcement or other process, all in accordance with the Agency

Agreement.
DESIGNATED DEPOSIT ACCOUNTS

22.  THIS COURT ORDERS that no Person shall take any action, including any collection
or enforcement steps, with respect to amounts deposited into the Designated Deposit Accounts

pursuant to the Agency Agreement, including any collection or enforcement steps in relation to



any Proceeds or FF&E Proceeds, that are payable to the Agent or in relation to which the Agent

has a right of reimbursement or payment under the Agency Agreement.

23. THIS COURT ORDERS that amounts deposited in the Designated Deposit Accounts
by or on behalf of the Agent or Gymboree Canada pursuant to the Agency Agreement, including
Proceeds and FF&E Proceeds, shall be and be deemed to be held in trust for Gymboree Canada
and the Agent, as the case may be, and, for clarity, no person shall have any claim, ownership
interest or other entitlement in or against those amounts held in trust for the Agent, including,
without limitation, by reason of any claims, disputes, rights of offset, set-off, or claims for

contribution or indemnity that it may have against or relating to Gymboree Canada or any third

party.
AGENT’S CHARGE

24.  THIS COURT ORDERS that subject to the receipt of the Initial Guaranty Payments and
delivery of the Canadian Letter of Credit, the Agent be and is hereby granted a charge (the
"Agent’s Charge") on the Agent Collateral (and, for greater certainty, the Agent’s Charge shall
not extend to other Property of Gymboree Canada) as security for all of the obligations of
Gymboree Canada to the Agent under the Agency Agreement, including, without limitation, all
amounts owing or payable to the Agent from time to time under or in connection with the

Agency Agreement, which charge shall rank in priority to all Encumbrances.

25. THIS COURT ORDERS that the filing, registration, recording or perfection of the
Agent’s Charge shall not be required, and the Agent’s Charge shall be valid and enforceable for
all purposes, including as against any right, title or interest filed, registered or perfected prior or
subsequent to the Agent’s Charge coming into existence, notwithstanding any failure to file,
register or perfect any such Agent’s Charge. Absent the Agent’s written consent or further Order
of this Court (on notice to the Agent), Gymboree Canada shall not grant or permit to exist any
Encumbrances over any Agent Collateral that rank in priority to, or pari passu with the Agent’s

Charge.

26.  THIS COURT ORDERS that the Agent’s Charge shall constitute a mortgage, hypothec,
security interest, assignment by way of security and charge over the Agent Collateral, and shall

rank in priority to all other Encumbrances of, or in favour of, any Person.
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27.

28.

THIS COURT ORDERS that notwithstanding:

(a) the pendency of these proceedings, including any bankruptcy that may result from

these proceedings or any proceedings that may be commenced under the CCAA;

(b) any application for a bankruptcy order pursuant to the BIA or any bankruptcy

order made pursuant to such an application;

(c) the filing of any assignment for the general benefit of creditors made pursuant to

the BIA;
(d) the provisions of any federal or provincial statute; or

(e) any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of the Encumbrances contained in any
existing loan documents, lease, sublease, offer to lease or other agreement to

which Gymboree Canada is a party;

(1) the Agency Agreement and the transactions and actions provided for and contemplated
therein, including without limitation, the payment of amounts due to the Agent, (ii) the
Assigned Landlord Rights, (iii) the Agent’s Charge, and (iv) any agreement that binds
Gymboree Canada to clean up or repair any of the leased premises or any such obligation
contained in this Order or the Sale Guidelines, shall be binding on Gymboree Canada and
any trustee in bankruptcy that may be appointed in respect of Gymboree Canada (in the
case of (iv) in such capacity and not in its personal capacity) and shall not be void or
voidable by any person, including any creditor of Gymboree Canada, nor shall they, or
any of them, constitute or be deemed to be a preference, fraudulent conveyance, transfer
at undervalue or other challengeable or reviewable transaction, under the BIA or any
applicable law, nor shall they constitute oppressive or unfairly prejudicial conduct under

any applicable law.

THIS COURT ORDERS that Gymboree Canada is authorized and permitted to transfer

to the Agent personal information in Gymboree Canada’s custody and control solely for the

purposes of assisting with and conducting the Sale and only to the extent necessary for such



purposes and the Agent is hereby authorized to make use of such personal information, as if it

were Gymboree Canada, subject to and in accordance with the Agency Agreement.
ADMINISTRATION CHARGE

29. THIS COURT ORDERS that the Trustee, Osler, Hoskin & Harcourt LLP as counsel to
the Trustee, and Norton Rose Fulbright Canada LLP as counsel to Gymboree Canada, are hereby
granted a charge (the "Administration Charge") on the Property, which charge shall not exceed
the aggregate amount of $750,000 as security for their professional fees and disbursements, at
the standard rates and charges, incurred both before and after the date of this Order. The
Administration Charge shall have the priority set out in paragraphs 34 and following of this

Order.

30. THIS COURT ORDERS that the Trustee, counsel to the Trustee, and counsel to
Gymboree Canada, shall be paid their reasonable fees and disbursements (including any pre-
filing fees and disbursements), in each case at their standard rates and charges, by Gymboree
Canada. Gymboree Canada is hereby authorized and directed to pay the accounts of the Trustee,
counsel to the Trustee, and counsel to Gymboree Canada, on a weekly basis or on such other

basis as such persons may agree.
DIRECTOR AND OFFICER INDEMNIFICATION AND CHARGE

31. THIS COURT ORDERS that Gymboree Canada shall indemnify all of its directors and
officers in office as at the commencement of these proceedings or thereafter appointed
(collectively, the "Directors and Officers") against obligations and liabilities that they may
incur as directors or officers of Gymboree Canada after the commencement of these proceedings,
except to the extent that the obligation or liability was incurred as a result of any such Director’s

or Officer’s gross negligence or willful misconduct.

32. THIS COURT ORDERS that the Directors and Officers are hereby granted a charge
(the "D&O Charge", and collectively with the Administration Charge and the Intercompany
Charge, the “NOI Charges”) on the Property, which charge shall not exceed the aggregate
amount of $1,130,000, as security for the indemnity provided in paragraph 31 of this Order. The
D&O Charge shall have the priority set out in paragraphs 34 and following of this Order.
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33. THIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary:

(a) no insurer shall be entitled to be subrogated to or claim the benefit of the D&O
Charge; and

(b) the Directors and Officers shall only be entitled to the benefit of the D&O Charge
to the extent that they do not have coverage under any applicable insurance
policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance with paragraph 31 of this Order.
PRIORITY OF NOI CHARGES

34.  THIS COURT ORDERS that each of the NOI Charges shall constitute a charge on the
Property and that, subject to paragraph 24 with respect to the Agent’s Charge on the Agent

Collateral, such Charges shall rank in priority to all other Encumbrances in favour of any person.

35. THIS COURT ORDERS that the priorities of the NOI Charges, as among them, on
Property that is not the Agent’s Collateral shall be as follows:

(a) first, the Administration Charge;

(b) second, the D&O Charge; and

(c) third, the Intercompany Charge.

36. THIS COURT ORDERS that the priorities of the NOI Charges, and the Agent’s

Charge, on the Agent Collateral, as among them, shall be as follows:
(a) first, the Agent’s Charge;
(b) second, the Administration Charge;
(©) third, the D&O Charge; and

(d) fourth, the Intercompany Charge.

37.  THIS COURT ORDERS that the filing, registration or perfection of the NOI Charges
shall not be required, and that the NOI Charges shall be valid and enforceable for all purposes,

-11 -



including as against any right, title or interest filed, registered, recorded or perfected subsequent

to the NOI Charges coming into existence.

38. THIS COURT ORDERS that, except for the Agent’s Charge on the Agent Collateral, or

as may be approved or ordered by this Court, Gymboree Canada shall not grant any

Encumbrances over any Property that rank in priority to, or pari passu with, the NOI Charges,

unless Gymboree Canada also obtains the prior written consent of the Trustee and the

beneficiaries of the NOI Charges.

39.  THIS COURT ORDERS that notwithstanding:

(a)

(®)

(c)

(d)

(e)

the pendency of these proceedings, including any bankruptcy that may result from

these proceedings or any proceedings that may be commenced under the CCAA;

any application for a bankruptcy order pursuant to the BIA or any bankruptcy

order made pursuant to such an application;

the filing of any assignment for the general benefit of creditors made pursuant to

the BIA;
the provisions of any federal or provincial statute; or

any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of the Encumbrances contained in any
existing loan documents, lease, sublease, offer to lease or other agreement to

which Gymboree Canada is a party;

the NOI Charges shall be binding on Gymboree Canada and any trustee in bankruptcy

that may be appointed in respect of Gymboree Canada, and shall not be void or voidable

by any person, including any creditor of Gymboree Canada, nor shall they, or any of

them, constitute or be deemed to be a preference, fraudulent conveyance, transfer at

undervalue or other challengeable or reviewable transaction, under the BIA or any

applicable law, nor shall they constitute oppressive or unfairly prejudicial conduct under

any applicable law.

-12-



40.  THIS COURT ORDERS that any of the NOI Charges created by this Order over leases
of real property in Canada shall only be a charge in Gymboree Canada's interest in such real

property leases.
GENERAL

41. THIS COURT ORDERS that no person shall commence, proceed with or enforce any
proceedings against the Trustee or any of the Directors and Officers, employees, legal counsel or
financial advisors of Gymboree Canada or of the Trustee in relation to the business of Gymboree
Canada or the Property, without first obtaining leave of this Court, upon five (5) business days'
written notice to Gymboree Canada's counsel, the Trustee and to all those referred to in this

paragraph whom it is proposed be named in such proceedings.

42.  THIS COURT ORDERS that this Order and its effects shall survive the filing by
Gymboree Canada of a proposal pursuant to the terms of the BIA, the issuance of an initial order
in regard of Gymboree Canada pursuant to the terms of the CCAA or the bankruptcy of

Gymboree Canada, unless this Court orders otherwise.

43. THIS COURT ORDERS that, except as otherwise specified herein or in the BIA,
Gymboree Canada and the Trustee are at liberty to serve any notice, proof of claim form, proxy,
circular or other document in connection with these proceedings by forwarding copies by prepaid
ordinary mail, courier, personal delivery or electronic transmission to persons or other
appropriate parties at their respective given addresses as last shown on the records of Gymboree
Canada and that any such service shall be deemed to be received on the date of delivery if by
personal delivery or electronic transmission, on the following business day if delivered by

courier, or three (3) business days after mailing if by ordinary mail.

44. THIS COURT ORDERS that Gymboree Canada and any party to these proceedings
may serve any court materials in these proceedings on all represented parties electronically, by
emailing a PDF or other electronic copy of such materials to counsels' email addresses, provided
that Gymboree Canada shall deliver "hard copies" of such materials upon request to any party as

soon as practicable thereafter.
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45. THIS COURT ORDERS that, except as otherwise specified herein or in the BIA, or
ordered by this Court, no document, order or other material need be served on any person in
respect of these proceedings, unless such person has served a response on Gymboree Canada's
counsel and the Trustee and has filed such response with this Court, or appears on the service list
prepared by Gymboree Canada, the Trustee or their counsel, save and except when an order is

sought against a person not previously involved in these proceedings.

46. THIS COURT ORDERS that Gymboree Canada or the Trustee may, from time to time,
apply to this Court for directions concerning the exercise of their respective powers, duties and

rights hereunder or in respect of the proper execution of this Order on notice only to each other.

47. THIS COURT ORDERS that Gymboree Canada and the Trustee shall be entitled to

seek leave to vary this Order upon such terms and such notice as this Court deems just.

48.  THIS COURT ORDERS that any interested Person may apply to this Court to vary or
rescind this Order or seek other relief upon five (5) business days' notice to Gymboree Canada,
the Trustee, and to any other party likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

49.  THIS COURT ORDERS that the Order and all other orders in these proceedings shall

have full force and effect in all provinces and territories in Canada.

50. THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States of America, including
the United States Bankruptcy Court for the Eastern District of Virginia, to give effect to this
Order and to assist Gymboree Canada, the Trustee and their respective agents in carrying out the
terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to Gymboree Canada,
and the Trustee as an officer of this Court, as may be necessary or desirable to give effect to the
Order, or to assist Gymboree Canada, the Trustee and their respective agents in carrying out this

Order.

51.  THIS COURT ORDERS that each of Gymboree Canada and the Trustee be at liberty

and is hereby authorized and empowered to apply to any court, tribunal, regulator or
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administrative body, wherever located, for the recognition of the Order and for assistance in
carrying out the terms of this Order, and that the Trustee is authorized and empowered to act as a
representative in respect of the within proceedings for the purpose of having these proceedings

recognized in a jurisdiction outside of Canada.
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SCHEDULE “A”
SALES GUIDELINES

The following procedures shall apply to the Sale to be conducted at the Stores of Gymboree, Inc.
("Gymboree Canada"). All terms not herein defined shall have the meaning set forth in the
agency agreement (the “Agency Agreement”) entered into as of January 17, 2019 by and among
Gymboree Group, Inc. and Gymboree Canada, each on behalf of the Merchant, and GA Retail,
Inc., Tiger Capital Group, LLC, Gordon Brothers Retail Partners, LLC, and Hilco Merchant
Resources, LLC (collectively, and including their respective Canadian affiliate assignees
pursuant to the Agency Agreement, the “Agent”) with respect to, amongst other things, the
liquidation sale of the Merchandise, Additional Agent Merchandise and Owned FF&E of
Gymboree Canada (the “Sale”).

1.

Except as otherwise expressly set out herein, and subject to: (i) the Order of the Court

- made January 23, 2019 or any further Order of the Court; or (ii) any subsequent written

agreement between Gymboree Canada and the applicable landlord(s) (individually, a
"Landlord” and, collectively, the "Landlords") and approved by the Agent, or (iii) as
otherwise set forth herein, the Sale shall be conducted in accordance with the terms of the
applicable leases or other occupancy agreements to which the affected landlords are privy
for each of the affected Stores (individually, a "Lease" and, collectively, the "Leases").
However, nothing contained herein shall be construed to create or impose upon
Gymboree Canada or the Agent any additional restrictions not contained in the applicable
Lease.

The Sale shall be conducted so that each of the Stores remain open during their normal
hours of operation provided for in the respective Leases for the Stores until the
Applicable Sale Termination Date of each Store. The Sale at the Stores shall end by no
later than April 30, 2019. Rent payable under the respective Leases shall be paid as
provided in the Order.

The Sale shall be conducted in accordance with applicable federal, provincial and
municipal laws, unless otherwise ordered by the Court.

All display and hanging signs used by the Agent in connection with the Sale shall be
professionally produced and all hanging signs shall be hung in a professional manner.
Notwithstanding anything to the contrary contained in the Leases, the Agent may
advertise the Sale at the Stores as a "everything on sale", "everything must go", "store
closing" or similar themed sale at the Stores (provided however that no signs shall
advertise the Sale as a "bankruptcy”, a "going out of business" or a "liquidation" sale, it
being understood that the French equivalent of "clearance" is "liquidation" and is
permitted to be used). Forthwith upon request, the Agent shall provide the proposed
signage packages along with the proposed dimensions and number of signs by e-mail or
facsimile to the applicable Landlords or to their counsel of record and the applicable
Landlord shall notify the Agent of any requirement for such signage to otherwise comply
with the terms of the Lease and/or the Sales Guidelines. Where the provisions of the
Lease conflict with these Sales Guidelines, these Sales Guidelines shall govern. The
Agent shall not use neon or day-glow signs or handwritten signage (save that handwritten



"you pay" or "topper" signs may be used). Furthermore, with respect to enclosed mall
Store locations without a separate entrance from the exterior of the enclosed mall, no
exterior signs or signs in common areas of a mall shall be used unless explicitly permitted
by the applicable Lease. In addition, the Agent shall be permitted to utilize exterior
banners or signs at stand alone or strip mall Stores or enclosed mall Stores with a separate
entrance from the exterior of the enclosed mall, provided, however, that (i) no signage in
any other common areas of a mall shall be used, and (i) where such banners are not
explicitly permitted by the applicable Lease and the Landlord requests in writing that the
banners are not to be used, no banners shall be used absent further Order of the Court,
which may be sought on an expedited basis on notice to the Service List. Any banners
used shall be located or hung so as to make clear that the Sale is being conducted only at
the affected Store and shall not be wider than the premises occupied by the affected
Store. All exterior banners shall be professionally hung and to the extent that there is any
damage to the fagade of the premises of a Store as a result of the hanging or removal of
the exterior banner, such damage shall be professionally repaired at the expense of the
Agent. If a Landlord is concerned with "store closing" signs being placed in the front
window of a Store or with the number or size of the signs in the front window, the Agent
and the Landlord will discuss the Landlord's concerns and work to resolve the dispute.

The Agent shall be permitted to utilize sign walkers and street signage; provided,
however, such sign walkers and street signage shall not be located on the shopping centre
or mall premises.

Conspicuous signs shall be posted in the cash register areas of each Store to the effect
that all sales are "final".

The Agent shall not distribute handbills, leaflets or other written materials to customers
outside of any of the Stores on any Landlord's property, unless explicitly permitted by the
applicable Lease or, if distribution is customary in the shopping centre in which the Store
is located. Otherwise, the Agent may solicit customers in the Stores themselves. The
Agent shall not use any giant balloons, flashing lights or amplified sound to advertise the
Sale or solicit customers, except as explicitly permitted under the applicable Lease, or
agreed to by the Landlord, and no advertising trucks shall be used on a Landlord property
or mall ring roads, except as explicitly permitted under the applicable Lease, or agreed to
by the Landlord.

At the conclusion of the Sale in each Store, Gymboree Canada and the Agent shall
arrange that the premises for each Store are in "broom-swept" and clean condition, and
shall arrange that the Stores are in the same condition as on the commencement of the
Sale, ordinary wear and tear excepted. No property of any Landlord of a Store shall be
removed or sold during the Sale. No permanent fixtures (other than FF&E which for
clarity is owned by Gymboree Canada) may be removed without the Landlord's written
consent unless otherwise provided by the applicable Lease. Any fixtures or personal
property left in a Store after the Applicable Sale Termination Date in respect of which the
applicable Lease has been disclaimed by Gymboree Canada shall be deemed abandoned,
with the applicable Landlord having the right to dispose of the same as the Landlord
chooses, without any liability whatsoever on the part of the Landlord. Nothing in this
paragraph shall derogate from or expand upon the Agent’s obligations under the Agency
Agreement.
2



10.

11.

12.

Subject to the terms of paragraph 8 above and the Agency Agreement, the Agent may sell
FF&E owned by Gymboree Canada which is located in the Stores during the Sale. For
greater certainty, FF&E does not include any portion of the Stores’ HVAC, sprinkler, fire
suppression or fire alarm systems. Gymboree Canada and the Agent may advertise the
sale of FF&E consistent with these Sales Guidelines on the understanding that any
Landlord may require that such signs be placed in discreet locations within the Stores
acceptable to the Landlord, acting reasonably. Additionally, the purchasers of any FF&E
sold during the Sale shall only be permitted to remove the FF&E either through the back
shipping areas designated by the Landlord, or through other areas after regular store
business hours, or through the front door of the Store during store business hours if the
FF&E can fit in a shopping bag, with Landlord's supervision as required by the Landlord.
The Agent shall repair any damage to the Stores resulting from the removal of any FF&E
by the Agent or by third party purchasers of FF&E from the Agent.

The Agent shall not make any alterations to interior or exterior Store lighting, except as
authorized pursuant to the applicable Lease. The hanging of exterior banners or other
signage, where permitted in accordance with the terms of these Sale Guidelines, shall not
constitute an alteration to a Store.

Gymboree Canada and the Agent intend to sell and remove FF&E from the Stores. The
Agent shall make commercially reasonable efforts to arrange with each Landlord
represented by counsel on the service list and with any other Landlord that so requests, a
walk through with the Agent to identify the FF&E subject to the sale. The relevant
Landlord shall be entitled to have a representative present in the Store to observe such
removal. If the Landlord disputes the Agent's entitlement to sell or remove any FF&E
under the provisions of the Lease, such FF&E shall remain on the premises and shall be
dealt with as agreed between Gymboree Canada, the Agent and such Landlord, or by
further Order of the Court upon application by Gymboree Canada on at least two (2)
days' notice to such Landlord. If Gymboree Canada has disclaimed or resiliated the Lease
governing such Store in accordance with the BIA, it shall not be required to pay rent
under such Lease pending resolution of any such dispute (other than rent payable for the
notice period provided for in the BIA), and the disclaimer or resiliation of the Lease shall
be without prejudice to Gymboree Canada's or the Agent's claim to the FF&E in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the BIA to a Landlord
while the Sale is ongoing and the Store in question has not yet been vacated, then:

(a) during the notice period prior to the effective time of the disclaimer or resiliation,
the Landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving Gymboree Canada and the Agent 24 hours' prior
written notice; and

(b) at the effective time of the disclaimer or resiliation, the relevant Landlord shall be
entitled to take possession of any such Store without waiver of or prejudice to any
claims or rights such Landlord may have against Gymboree Canada in respect of
such Lease or Store, provided that nothing herein shall relieve such Landlord of
its obligation to mitigate any damages claimed in connection therewith.



14.

15.

16.

17.

18.

The Agent and its agents and representatives shall have the same access rights to the
Stores as Gymboree Canada under the terms of the applicable Lease, and the Landlords
shall have the rights of access to the Stores during the Sale provided for in the applicable
Lease (subject, for greater certainty, to any applicable stay of proceedings).

Gymboree Canada and the Agent shall not conduct any auctions of Merchandise or
FF&E at any of the Stores. _ Erom The Gymbuee Greup's existing s .
The Agent shall be entitled, as agg¢nt for Gymboree Canada pursuant to and in accordance
with the Agency Agreement to inglude in the Sale the Additional Agent Merchandise to
the extent such is on-order goodst The Agent, Gymboree Canada and counsel to the
Landlords of record shall, as soon as practicable, discuss the intended overall aggregate
amount and per store amount and to the extent any disagreement arises, such parties can
return to Court for directions. The approval of the right of the Agent, as agent for
Gymboree Canada pursuant to and in accordance with the Agency Agreement to include
in the Sale the Additional Agent Merchandise to the extent such is not on-order goods is
subject to further Court order and all parties reserve their rights in respect of such issue
including without limitation any right of the Agent against Gymboree Canada.

The Agent shall designate a party to be contacted by the Landlords should a dispute arise
concerning the conduct of the Sale. The initial contact person for the Agent shall be Jane
Dietrich at Cassels Brock & Blackwell LLP who may be reached by phone at 416-860-
5223 or email at jdietrich@casselsbrock.com. If the parties are unable to resolve the
dispute between themselves, the Landlord or Gymboree Canada shall have the right to
schedule a "status hearing" before the Court on no less than two (2) days written notice to
the other party or parties, during which time the Agent shall cease all activity in dispute
other than activity expressly permitted herein, pending the determination of the matter by
the Court; provided, however, subject to paragraph 4 of these Sales Guidelines, that if a
banner has been hung in accordance with these Sales Guidelines and is thereafter the
subject of a dispute, the Agent shall not be required to take any such banner down
pending determination of the dispute.

Nothing herein or in the Agency Agreement is, or shall be deemed to be a consent by any
Landlord to the sale, assignment or transfer of any Lease, or to grant to the Landlord any
greater rights than already exist under the terms of any applicable Lease.

These Sales Guidelines may be amended by written agreement between Gymboree
Canada, the Agent and any applicable Landlord (provided that such amended Sales
Guidelines shall not affect or bind any other Landlord not privy thereto without further
Order of the Court approving the amended Sales Guidelines).



SCHEDULE “B”
Trustee's Certificate

Court File No.: 31-2464088
Estate File No.: 31-2464088
ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

IN THE MATTER OF THE NOTICE OF INTENTION TO
MAKE A PROPOSAL OF GYMBOREE, INC.

TRUSTEE'S CERTIFICATE
RECITALS

All undefined terms in this Trustee's Certificate have the meanings ascribed to them in the
Agency Agreement entered into as of January 17, 2019 by and among Gymboree Group, Inc.
(the “Merchant”) and Gymboree, Inc. (“Gymboree Canada”), each on behalf of the Merchant,
and GA Retail, Inc., Tiger Capital Group, LLC, Gordon Brothers Retail Partners, LLC, and
Hilco Merchant Resources, LLC (collectively, and including their respective Canadian affiliate
assignees pursuant to the Agency Agreement, the “Agent”), a copy of which is attached as

Exhibit "D" to the Affidavit of Jon W. Kimmins sworn January 21, 2019.

Pursuant to an Order of the Court dated January 23, 2019, the Court ordered that all of
Gymboree Canada’s right, title and interest in and to any the Remaining Merchandise shall vest
absolutely in the Agent, free and clear of and from any and all Encumbrances, upon the delivery
by the Trustee to the Agent of a certificate certifying that (i) the Sale has ended, and (i1) the
Guaranteed Amount, the Expenses, any Merchant Sharing Amount, the Additional Guaranteed
Amount, and all other amounts due to the Merchant and Gymboree Canada under the Agency

Agreement have been paid in full to the Merchant and Gymboree Canada.



KPMG INC., in its capacity as proposal trustee in the proposal proceedings of Gymboree

Canada certifies that it has been informed by the Agent, the Merchant and Gymboree Canada

that:

1. the Sale has ended,;

2. the Guaranteed Amount, the Expenses, any Merchant Sharing Amount, the Additional
Guaranteed Amount, and all other amounts due to the Merchant and Gymboree Canada

under the Agency Agreement have been paid in full to the Merchant and Gymboree
Canada.

DATED as of this day of ,2019.

KPMG INC,,
in its capacity as proposal trustee of Gymboree,
Inc., and not in its personal capacity

Per:

Name:
Title:
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Court File No. CV-19-00614629-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 21ST
REGIONAL SENIOR JUSTICE MORAWETZ ) DAY OF FEBRUARY, 2019
/i %
S ]2
S _'jA\; N THE :MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
% O 2 y m/ R.S.C. 1985, c. C-36, AS AMENDED
\ & 4".4\ t o — ,\‘)0/
Ny,

. 7/r N5
| MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF PAYLESS
SHOESOURCE CANADA INC. AND PAYLESS SHOESOURCE CANADA GP INC.

(the “Applicants”)

LIQUIDATION CONSULTING AGREEMENT APPROVAL ORDER
THIS MOTION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA") for an order, among other
things, approving the consulting agreement entered into between, on the one hand, Payless
Holdings, LLC and Payless ShoeSource Canada LP, and on the other hand, Great American
Group, LLC and Tiger Capital Group, LLC (collectively with their respective Canadian affiliate
assignees, the “Consultant”) dated as of February 12, 2019 (the “Consulting Agreement”) and

other related relief was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Stephen Marotta sworn February 18, 2019 and the Exhibits
thereto, and the pre-filing report of FTI Consulting Canada Inc. in its capacity as proposed monitor
dated February 19, 2019 (the “Pre-Filing Report”) and the First Report of FTI Consulting Canada
Inc. in its capacity as monitor dated February 20, 2019 and on hearing the submissions of counsel

for the Applicants and Payless ShoeSource Canada LP (each a “Payless Canada Entity” and

LEGAL*47468753.14
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collectively, the “Payless Canada Entities”), #/T| Consulting Canada Inc. in its capacity as "‘
court-appointed monitor (the “Mopk lls Fargo Bank, National Association (the “ABL P\W\éo )

Agent’), Cortland Products Corp. “Term Loan Agent’), the Consultant, counsel for The @

Services, Morguard Investments Limited, Smart REIT (SmartCentres), RioCan REIT, Cominar

REIT, Triovest Realty Advisors Inc. and Blackwood Partners Management Corporation, counsel
for the Oxford Properties Group and Crombie REIT, and no one appearing for any other person
on the service list, although properly served as appears from the affidavit of Monique Sassi sworn

on February 19, 2019.

Service

(if THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have
the meaning ascribed thereto in the Initial Order, the Consulting Agreement, or the Sale

Guidelines (defined below), as applicable.

Approval of the Consulting Agreement

< THIS COURT ORDERS that the Consulting Agreement, including the Sale Guidelines
attached hereto as Schedule “A” (the “Sale Guidelines”), and the transactions contemplated
under the Consulting Agreement including the Sale Guidelines, are hereby approved with such
minor amendments to the Consulting Agreement (but not the Sale Guidelines) as the Payless
Canada Entities, with the consent of the Monitor, and the Consultant may deem necessary and

agree to in writing. Subject to the provisions of this Order, the Payless Canada Entities are hereby

LEGAL*47468753.14
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authorized and directed to take such additional steps and execute such additional documents as
may be necessary or desirable to implement the Consulting Agreement and the Sale Guidelines

and the transactions contemplated therein.

The Sale

4, THIS COURT ORDERS that each of the Payless Canada Entities, with the assistance of
the Consultant, is authorized and directed to conduct the Sale in accordance with this Order, the
Consulting Agreement and the Sale Guidelines and to advertise and promote the Sale within the
Stores, all in accordance with the Sale Guidelines. If there is a conflict between this Order, the
Consulting Agreement and the Sale Guidelines, the order of priority of documents to resolve each

conflict is as follows: (1) this Order; (2) the Sale Guidelines; and (3) the Consulting Agreement.

5. THIS COURT ORDERS that each of the Payless Canada Entities, with the assistance of
the Consultant, is authorized to market and sell the Merchandise, Additional Merchant Goods
and, subject to the Initial Order and paragraph 11 of the Sale Guidelines, the Offered FF&E, free
and clear of all liens, claims, encumbrances, security interests, hypothecs, prior claims,
mortgages, charges, trusts, deemed trusts, executions, levies, financial, monetary or other
claims, whether or not such claims have attached or been perfected, registered or filed and
whether secured, unsecured, quantified or unquantified, contingent or otherwise, whensoever
and howsoever arising, and whether such claims arose or came into existence prior to the date of
this Order or arise or come into existence following the date of this Order (in each case, whether
contractual, statutory, arising by operation of law, in equity or otherwise) (all of the foregoing,
collectively “Claims”), including, without limiting the generality of the foregoing: (a) any
encumbrances or charges created by the Initial Order and any other charges hereinafter granted
by this Court in these proceedings; and (b) all charges, security interests or claims evidenced by
registrations pursuant to the Personal Property Security Act (Ontario) or any other personal

property registry system (all of which are collectively referred to as the “Encumbrances”), which
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Claims will attach instead to the proceeds received from the Merchandise, Additional Merchant
Goods, and the Offered FF&E, other than amounts due and payable to the Consultant by any of
the Payless Canada Entities under the Consulting Agreement, in the same order and priority as

the Claims existed as at the date hereof.

6. THIS COURT ORDERS that, subject to the terms of this Order and the Sale Guidelines,
the Consultant shall have the right to use the Stores and all related store services, furniture, trade
fixtures and equipment, including the FF&E, located at the Stores, and other assets of any of the
Payless Canada Entities as designated under the Consulting Agreement for the purpose of
conducting the Sale, and for such purposes, the Consultant shall be entitled to the benefit of the
Payless Canada Entities' stay of proceedings provided pursuant to the Initial Order, as applicable

and as such stay may be extended from time to time.

7. THIS COURT ORDERS that until the Sale Termination Date which, for greater certainty,
shall be the earlier of April 30, 2019 and the effective date of a disclaimer in accordance with the
CCAA, the Consultant shall have access to the Stores in accordance with the applicable leases
and the Sale Guidelines on the basis that the Consultant is assisting the Payless Canada Entities
and each of the Payless Canada Entities has granted the right of access to the applicable Store to
the Consultant. To the extent that the terms of the applicable leases are in conflict with any term of

this Order or the Sale Guidelines, the terms of this Order and the Sale Guidelines shall govern.

8. THIS COURT ORDERS that nothing in this Order shall amend or vary, or be deemed to
amend or vary, the terms of the leases for the Stores. Nothing contained in this Order or the Sale
Guidelines shall be construed to create or impose upon any of the Payless Canada Entities or the

Consultant any additional restrictions not contained in the applicable lease.
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9. THIS COURT ORDERS that nothing herein is, or shall be deemed to be a consent by any
Landlord to the sale, assignment or transfer of any Lease, or to grant to the Landlord any greater

rights than already exist under the terms of any applicable Lease.

10.  THIS COURT ORDERS that until the Sale Termination Date, the Consultant shall have
the right to use, without interference by any intellectual property licensor, the Payless Canada
Entities’ trademarks, trade names and logos, customer/marketing lists, website and social media
accounts as well as all licenses and rights granted to any of the Payless Canada Entities to use
the trade names, and logos of third parties, relating to and used in connection with the operation
of the Stores solely for the purpose of advertising and conducting the Sale in accordance with the

terms of the Consulting Agreement, the Sale Guidelines and this Order.

Consultant Liability

11. THIS COURT ORDERS that the Consultant shall act solely as an independent consultant
to each of the Payless Canada Entities and that it shall not be liable for any claims against any of
the Payless Canada Entities other than as expressly provided in the Consulting Agreement or the

Sale Guidelines. More specifically:

(a) The Consultant shall not be deemed to be an owner or in possession, care, control
or management of the Stores or the assets located therein or associated therewith
or of the Payless Canada Entities’ employees located at the Stores or any other

property of any of the Payless Canada Entities;

(b) The Consultant shall not be deemed to be an employer, or a joint or successor
employer or a related or common employer or payor within the meaning of any
legislation governing employment or labour standards or pension benefits or

health and safety or other statute, regulation or rule of law or equity for any
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purpose whatsoever, and shall not incur any successorship liabilities whatsoever;

and

(¢ The Payless Canada Entities shall bear all responsibility for any liability
whatsoever (including without limitation losses, costs, damages, fines, or awards)
relating to claims of customers, employees and any other persons arising from

ST . events and closings occurring at the Stores during and after the term of the

| Consulting Agreement, except to the extent that such claims are the result of
events or circumstances caused or contributed to by the gross negligence or wilful
misconduct of the Consultant, its employees, agents or other representatives, or

otherwise in accordance with the Consulting Agreement.

12. THIS COURT ORDERS to the extent any of the Payless Canada Entities’ landlords may
have a claim against any of the Payless Canada Entities arising solely out of the conduct of the
Consultant in conducting the Sale for which any of the Payless Canada Entities have claims
against the Consultant under the Consulting Agreement, the Payless Canada Entity(ies) shall be
deemed to have assigned free and clear such claims to the applicable landlord (the “Assigned
Landlord Rights”); provided that each such landiord shall only be permitted to advance each
such claims against the Consultant if written notice, including the reasonable details of such
claims, is provided by such Landlord to the Consultant, the Payless Canada Entities and the
Monitor during the period from the Sale Commencement Date to the date that is thirty (30) days

following the Sale Termination Date.

Consultant as Unaffected Creditor
13. THIS COURT ORDERS that, in accordance with the CCAA and the Initial Order, and
subject only to paragraph 6 of this Order, the Consuitant shall not be affected by the stay of

proceedings in respect of the Payless Canada Entities and shall be entitled to exercise its
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remedies under the Consulting Agreement in respect of claims of the Consultant pursuant to the
Consulting Agreement (collectively, the “Consultant's Claims”), the Consultant shall be treated

as an unaffected creditor in the context of the present proceedings.

14. THIS COURT ORDERS that notwithstanding the terms of any order issued by this Court in
the context of the present proceedings or the terms of the CCAA, none of the Payless Canada
Entities shall be entitled to repudiate, disclaim or resiliate the Consulting Agreement or any of the
agrié;‘hﬁents, contracts or arrangements in relation thereto entered into with the Consultant nor
sr";afll any claim in favour of the Consultant Agreement or related agreements, contracts or

arrangements be compromised pursuant to any plan of compromise or arrangement.

15. THIS COURT ORDERS that each of the Payless Canada Entities is hereby authorized
and directed to remit, in accordance with the Consulting Agreement, or any other agreement
contract or arrangement in relation thereto, all amounts that become due to the Consultant

thereunder.

16.  THIS COURT ORDERS that no Claims shall attach to any amounts payable by any of the
Payless Canada Entities to the Consultant pursuant to the Consulting Agreement, including any
amounts that must be reimbursed by any of the Payless Canada Entities to the Consultant, and
the Payless Canada Entity(ies) shall pay any such amounts to the Consultant free and clear of all
Claims, notwithstanding any enforcement or other process, all in accordance with the Consulting

Agreement.

17. THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)
any application for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and
Insolvency Act (“BIA”) in respect of any of the Payless Canada Entities or any bankruptcy order
made pursuant to any such applications; (c) any assignment in bankruptcy made in respect of any

of the Payless Canada Entities; (d) the provisions of any federal or provincial statute; or (e) any
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negative covenants, prohibitions or other similar provisions with respect to borrowings, incurring
debt or the creation of encumbrances, contained in any existing loan documents, lease,
mortgage, security agreement, debenture, sublease, offer to lease or other document or

agreement (collectively, the “Agreement”) which binds any of the Payless Canada Entities:

(a) the Consulting Agreement and the transactions and actions provided for and

_.contemplated therein (including the Sale Guidelines), including, without limitation, the

“payment of amounts due to the Consultant; and

(b) the Assigned Landlord Rights,

shall be binding on any trustee in bankruptcy that may be appointed in respect of any of the
Payless Canada Entities and shall not be void or voidable by any Person (as defined in the BIA),
including any creditor of any of the Payless Canada Entities, nor shall they, or any of them,
constitute or be deemed to be a preference, fraudulent conveyance, transfer at undervalue or
other challengeable reviewable transaction, under the BIA or any applicable law, nor shall they

constitute oppressive or unfairly prejudicial conduct under any applicable law.

18. THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)
any application for a bankruptcy order now or hereafter issued pursuant to the BIA in respect of
any of the Payless Canada Entities or any bankruptcy order made pursuant to any such
applications; (c) any assignment in bankruptcy made in respect of any of the Payless Canada
Entities; (d) the provisions of any federal or provincial statute; or (e) any Agreement which binds
any of the Payless Canada Entities, any obligation to clean up or repair any of the leased
premises contained in this Order or the Sale Guidelines, shall be binding on any trustee in
bankruptcy that may be appointed in respect to the Payless Canada Entities and shall not be void
or voidable by any Person (as defined in the BIA), including any creditor of any of the Payless

Canada Entities, nor shall they, or any of them, constitute or be deemed to be a preference,
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fraudulent conveyance, transfer at undervalue or other challengeable reviewable transaction,
under the BIA or any applicable law, nor shall they constitute oppressive or unfairly prejudicial

conduct under any applicable law.
Gift Cards, Returns and Coupons

19. THIS COURT ORDERS that for a period of thirty days (30) following the granting of the
InitiglfOf;'jér, the Payless Canada Entities will honour gift cards that were issued by the Payless
Q‘;\nacia Entities prior to the Sale Commencement Date in accordance with the Payless Canada
Entities’ customer gift card policies and procedures as they existed as of the date of the Initial

Order.

20.  THIS COURT ORDERS that the Payless Canada Entities shall continue to honour returns
and exchanges of Merchandise sold prior to the Sale Commencement Date for a period of thirty
days (30) following the granting of the Initial Order in compliance with the Payless Canada
Entities’ return policies in effect as of the date such item was purchased and any Merchandise

sold after the Sale Commencement Date will not be subject to return or exchange.

21. THIS COURT ORDERS that upon entry of this Order, the Payless Canada Entities shall

cease to honour coupons issued under any promotional programs.

General
22. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and

territories in Canada.

23. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada, the United States of America or
elsewhere, to give effect to this Order and to assist the Payless Canada Entities, the Monitor and

their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
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administrative bodies are hereby respectfully requested to make such orders and to provide such
assistance to the Payless Canada Entities and to the Monitor, as an officer of this Court, as may
be necessary or desirable to give effect to this Order, to grant representative status to the Monitor
in any foreign proceeding, or to assist the Payless Canada Entities and the Monitor and their

respective agents in carrying out the terms of this Order.

24, THIS COURT ORDERS that any interested party (including any of the Payless Canada
Entities and the Monitor) may apply to this Court to vary or amend this Order on not less than
seven (7) (déys' notice to any other party or parties likely to be affected by the order sought or

upon such-other notice, if any, as this Court may order.

maS RATS

ENTEKED AT / INSCRIT A TORONTO
ON / BOOK NO:
LE / DANS LE REGISTRE NO:

FEB 2 1 2019

PER / PAR: w
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Schedule “A”

SALE GUIDELINES

The following procedures shall apply to the Sale to be conducted at the Stores of Payless
ShoeSource Canada Inc., Payless ShoeSource Canada GP Inc. and Payless ShoeSource
Canada LP (collectively, the “Merchant”). All terms not herein defined shall have the meaning set
forth in the Consulting Agreement by and between a joint venture comprised of Great American
Group, LLC and Tiger Capital Group, LLC (collectively with their respective Canadian affiliate
assignees, the “Consultant”), Payless Holdings, LLC and the Merchant dated as of February 12,
2019 (the “Consulting Agreement”).

1.

Except as otherwise expressly set out herein, and subject to: (i) the Initial Order in these
proceedings dated February 19, 2019, (the “Initial Order”) or any further Order of the
Ontario ‘Superior Court of Justice (Commercial List) (the “Court”); or (ii) any subsequent
written agreement between the Merchant and the applicable landlord(s) (individually, a
“Landlord” and, collectively, the “Landlords”) and approved by the Consultant in writing,
or-(iii) as otherwise set forth herein, the Sale shall be conducted in accordance with the
terms of the applicable leases/or other occupancy agreements to which the affected
Landlords are privy for -each of the affected Stores (individually, a “Lease” and,
collectively, the “Leases”). However, nothing contained herein shall be construed to
create or impose upon the Merchant or the Consultant any additional restrictions not
contained in the applicable Lease or other occupancy agreement.

The Sale shall be conducted so that each of the Stores remains open during its normal
hours of operation provided for in its respective Lease until the respective Sale
Termination Date for such Store. The Sale at the Stores shall end by no later than the Sale
Termination Date. Rent payable under the respective Leases shall be paid in accordance
with the terms of the Initial Order.

The Sale shall be conducted in accordance with applicable federal, provincial and
municipal laws and regulations, unless otherwise set out herein or otherwise ordered by
the Court.

All display and hanging signs used by the Consultant in connection with the Sale shall be
professionally produced and all hanging signs shall be hung in a professional manner.
Notwithstanding anything to the contrary contained in the Leases, the Consultant may
advertise the Sale at the Stores as an “everything on sale”, an “everything must go”, a
“store closing” or similar theme sale at the Stores (provided however that no signs shall
advertise the Sale as a “bankruptcy”, a “going out of business” or a “liquidation” sale it
being understood that the French equivalent of “clearance” is “liquidation” and is permitted
to be used). Forthwith upon request from a Landlord, the Landlord's counsel, the Merchant
or the Monitor, the Consultant shall provide the proposed sighage packages along with the
proposed dimensions and number of signs (as approved by the Merchant pursuant to the
Consulting Agreement) by e-mail or facsimile to the applicable Landlords or to their
counsel of record. Where the provisions of the Lease conflict with these Sale Guidelines,
these Sale Guidelines shall govern. The Consultant shall not use neon or day-glow or
handwritten signage (unless otherwise contained in the sign package, including “you pay”
or “topper” signs). In addition, the Consultant shall be permitted to utilize exterior
banners/signs at stand alone or strip mall Stores or enclosed mall Stores with a separate
entrance from the exterior of the enclosed mall, provided, however, that where such
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banners are not explicitly permitted by the applicable Lease and the Landlord requests in
writing that the banners are not to be used, no banners shall be used absent further Order
of the Court, which may be sought on an expedited basis on notice to the service list in the
CCAA proceeding (the “Service List"). Any banners used shall be located or hung so as
to make clear that the Sale is being conducted only at the affected Store and shall not be
wider than the premises occupied by the affected Store. All exterior banners shall be
professionally hung and to the extent that there is any damage to the facade of the
premises of a Store as a result of the hanging or removal of the exterior banner, such
damage shall be professionally repaired at the expense of the Consultant. If a Landlord is
concerned with “store closing” signs being placed in the front window of a Store or with the
number or size of the signs in the front window, the Consultant and the Landlord will
discuss the Landlord’s concerns and work to resolve the dispute.

5. Thedcaﬁsultant shall be permitted to utilize sign walkers and street signage; provided,
however, such sign walkers and street signage shall not be located on the shopping
centre or mall premises.

6. ‘The Consultant shall not-make any alterations to interior or exterior Store lighting, except
as authorized pursuant to the applicable Lease. The hanging of exterior banners or other
signage, where permitted in accordance with the terms of these guidelines, shall not
constitute an alteration to a Store.

7. Conspicuous signs shall be posted in the cash register areas of each Store to the effect
that all sales are “final”.

8. The Consultant shall not distribute handbills, leaflets or other written materials to
customers outside of any of the Stores on any Landlord's property, unless permitted by the
applicable Lease or, if distribution is customary in the shopping centre in which the Store is
located. Otherwise, the Consultant may solicit customers in the Stores themselves. The
Consultant shall not use any giant balloons, flashing lights or amplified sound to advertise
the Sale or solicit customers, except as permitted under the applicable Lease, or agreed to
by the Landlord, and no advertising trucks shall be used on a Landlord property or mall
ring roads, except as explicitly permitted under the applicable Lease or agreed to by the
Landlord.

9. At the conclusion of the Sale in each Store, the Consultant shall arrange that the premises
for each Store are in “broom-swept” and clean condition, and shall arrange that the Stores
are in the same condition as on the commencement of the Sale, ordinary wear and tear
excepted. No property of any Landlord of a Store shall be removed or sold during the Sale.
No permanent fixtures (other than FF&E which for clarity is owned by the Merchant) may
be removed without the applicable Landlord's written consent unless otherwise provided
by the applicable Lease. Any fixtures or personal property left in a Store after the Sale
Termination Date in respect of which the applicable Lease has been disclaimed by the
Merchant shall be deemed abandoned, with the applicable Landlord having the right to
dispose of the same as the Landlord chooses, without any liability whatsoever on the part
of the Landlord.

10. Subject to the terms of paragraph 9 above, the Consultant may sell Offered FF&E which is
located in the Stores during the Sale. The Merchant and the Consultant may advertise the
sale of Offered FF&E consistent with these guidelines on the understanding that any
applicable Landlord may require that such signs be placed in discreet locations
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acceptable to the applicable Landlord, acting reasonably. Additionally, the purchasers of
any Offered FF&E sold during the Sale shall only be permitted to remove the Offered
FF&E either through the back shipping areas designated by the applicable Landlord, or
through other areas after regular store business hours, or through the front door of the
Store during store business hours if the Offered FF&E can fit in a shopping bag, with
applicable Landlord’s supervision as required by the applicable Landiord. The Consultant
shall repair any damage to the Stores resulting from the removal of any Offered FF&E by
Consultant or by third party purchasers of Offered FF&E from Consultant.

The Merchant hereby provides notice to the Landlords of the Merchant and the
Consultant’s intention to sell and remove Offered FF&E from the Stores. The Consultant
will-arrange a walk through with each Landlord that requests a walk through with the
Consultant to identify the Offered FF&E subject to the sale. The relevant Landlord shall be
entitled to have a representative present in the Store to observe such removal. If the

“Landlord disputes the Consultant’s entitlement to sell or remove any FF&E under the
" provisions of the Lease, such FF&E shall remain on the premises and shall be dealt with

as agreed between the Merchant, the Consultant and such Landlord, or by further Order of
the Court upon application by the Merchant on at least two (2) days’ notice to such
Landlord. If the Merchant has disclaimed or resiliated the Lease governing such Store in
accordance with the . CCAA and the Initial Order, it shall not be required to pay rent under
such Lease pending resolution of any such dispute (other than rent payable for the notice
period provided for in the CCAA and the Initial Order, and the disclaimer or resiliation of
the Lease) shall be without prejudice to the Merchant's or Consultant’s claim to the FF&E
in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial
Order to a Landlord while the Sale is ongoing and the Store in question has not yet been
vacated, then: (a) during the notice period prior to the effective time of the disclaimer or
resiliation, the applicable Landlord may show the affected leased premises to prospective
tenants during normal business hours, on giving the Merchant and the Consultant 24
hours' prior written notice; and (b) at the effective time of the disclaimer or resiliation, the
relevant Landlord shall be entitled to take possession of any such Store without waiver of
or prejudice to any claims or rights such Landlord may have against the Merchant in
respect of such Lease or Store, provided that nothing herein shall relieve such Landlord of
its obligation to mitigate any damages claimed in connection therewith.

The Consuitant and its agents and representatives shall have the same access rights to
the Stores as the Merchant under the terms of the applicable Lease, and the applicable
Landlords shall have the rights of access to the Stores during the Sale provided for in the
applicable Lease (subject, for greater certainty, to any applicable stay of proceedings).

The Merchant and the Consultant shall not conduct any auctions of Merchandise,
Additional Merchant Goods, or Offered FF&E at any of the Stores.

The Consultant shall be entitled, as agent for the Merchant to include in the Sale the
Additional Merchant Goods to the extent such are on-order goods from the Merchant's
existing vendors provided that: (i) the Additional Merchant Goods sold as part of the Sale
will not exceed $ 5 million at cost in the aggregate; and (ii) the Additional Merchandise
Goods will be distributed among Stores such that no Store will receive more than 2% of
the Additional Merchant Goods.
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The Consultant shall designate a party to be contacted by the Landlords should a dispute
arise concerning the conduct of the Sale. The initial contact person for the Consultant shall
be Ashley Taylor who may be reached by phone at 416-869-5236 or email at
ataylor@stikeman.com. If the parties are unable to resolve the dispute between
themselves, the Landlord or Merchant shall have the right to schedule a “status hearing”
before the Court on no less than two (2) days written notice to the other party or parties,
during which time the Consultant shall cease all activity in dispute other than activity
expressly permitted herein, pending the determination of the matter by the Court;
provided, for greater certainty, that if a banner has been hung in accordance with these
Sale Guidelines and is thereafter the subject of a dispute, the Consultant shall not be
required to take any such banner down pending determination of the dispute.

N'éthing herein is, or shall be deemed to be a consent by any Landlord to the sale,

-assignment or transfer of any Lease, or to grant to the Landlord any greater rights than
“already exist under the terms of any applicable Lease.

These Sale Guidelines may be amended by written agreement between the Merchant, the
Consultant and any applicable Landlord (provided that such amended Sale Guidelines
shall not affect or bind any other Landlord not privy thereto without further Order of the
Court approving the amended Sale Guidelines).
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ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
THE HONOURABLE ) WEDNESDAY, THE 117!
o )
JUSTICE Hlaney) \ DAY OF APRIL, 2018

f:‘ \ Estate/Court File No. 31-2363758
» Estate/Court File No. 31-2363759

<IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
*-‘-mJONES CANADA, INC., A CORPORATION WITH A HEAD OFFICE IN THE CITY OF
TORONTO IN THE PROVINCE OF ONTARIO, AND NINE WEST CANADA LP, A
PARTNERSHIP WITH A HEAD OFFICE IN THE CITY OF TORONTO IN THE
PROVINCE OF ONTARIO

Applicants
LIQUIDATION PROCESS ORDER

THIS MOTION made by Jones Canada, Inc. and Nine West Canada LP (“NW
Canada” and, together with Jones Canada, Inc., the "Applicants") pursuant to the Bankruptcy
and Insolvency Act R.S.C., 1985, c. B-3, as amended (the "BIA") for an order, among
other things, approving the consulting agreement entered into between NW Canada and
SB360 Capital Partners LLC (the "Consultant’) made as of April 11, 2018 (the "Consulting
Agreement") and the transactions contemplated thereby, and certain related relief was heard

this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the affidavit of Ralph
Schipani sworn April 6, 2018 and exhibits thereto (the “Affidavit”), the First Report (the
“First Report”) of Richter Advisory Group Inc. in its capacity as proposal trustee of the
Applicants (in such capacity, the "Trustee"), filed, and on hearing the submissions of
respective counsel for the Applicants, the Trustee, the Consultant, Riocan Management,
Ivanhoe Cambridge, CEC Leaseholds Inc., 20 Vic Management, Brookfield Properties, The
Cadillac Fairview Corporation Limited and the Oxford Properties Group and such other

counsel as were present, no one else appearing although duly served as appears from the



0

Affidavits of Service of Elizabeth Pillon sworn April 9, 2018 and Sanja Sopic sworn April 10,
2018, filed;

SERVICE

L THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so that this Motion is properly returnable

today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used and not defined herein have the

same meaning ascribed to them in the Consulting Agreement.
APPROVAL OF THE CONSULTING AGREEMENT

3. THIS COURT ORDERS that the Consulting Agreement, including the Sale
Guidelines attached hereto as Schedule “A” (the “Sale Guidelines”), and the transactions
contemplated under the Consulting Agreement, including the Sale Guidelines, are hereby
approved with such minor amendments (to the Consulting Agreement, but not the Sale
Guidelines) as NW Canada, with the consent of the Trustee, and the Consultant may deem
necessary and agree to in writing. Subject to the provisions of this Order, NW Canada, and
the Trustee are hereby authorized and directed to take such additional steps and execute
such additional documents as may be necessary or desirable to implement the Consulting

Agreement and the Sale Guidelines and each of the transactions contemplated therein.
THE SALE

4. THIS COURT ORDERS that NW Canada, with the assistance of the Consultant, is
authorized and directed to conduct the Sale in accordance with this Order, the Consulting
Agreement and the Sale Guidelines and to advertise and promote the Sale within the Closing
Stores, all in accordance with the Sale Guidelines. If there is a conflict between this Order, the
Consulting Agreement and the Sale Guidelines, the order of priority of documents to resolve
each conflict is as follows: (1) this Order; (2) the Sale Guidelines; and (3) the Consulting

Agreement.



5. THIS COURT ORDERS that NW Canada, with the assistance of the Consultant, is
authorized to market and sell the Merchandise and the FF&E, free and clear of all liens,
claims, encumbrances, security interests, mortgages, charges, trusts, deemed trusts,
executions, levies, financial, monetary or other claims, whether or not such claims have
attached or been perfected, registered or filed and whether secured, unsecured, quantified or
unquantified, contingent or otherwise, whensoever and howsoever arising, and whether
such claims arose or came into existence prior to the date of this Order or arise or come into
existence following the date of this Order (in each case, whether contractual, statutory,
arising by operation of law, in equity or otherwise) (all of the foregoing, collectively
“Claims”), including, without limiting the generality of the foregoing: (a) any encumbrances
or charges created by this Order and any other charges hereinafter granted by this Court in
these proceedings; and (b) all charges, security interests or claims evidenced by registrations
pursuant to the Personal Property Security Act (Ontario) or any other personal property
registry system (all of which are collectively referred to as the "Encumbrances"), which
Claims will attach instead to the proceeds received from the Merchandise and the FF&E,
other than amounts due and payable to the Consultant by NW Canada under the Consulting

Agreement, in the same order and priority as the Claims existed as at the date hereof.

6. THIS COURT ORDERS that, subject to the terms of this Order and the Sale
Guidelines, the Consultant shall have the right to use the Closing Stores and all related store
services, furniture, trade fixtures and equipment, including the FF&E, located at the Closing
Stores, and other assets of NW Canada as designated under the Consulting Agreement for
the purpose of conducting the Sale, and for such purposes, the Consultant shall be entitled to
the benefit of the Applicants’ stay of proceedings provided under section 69 or section 69.1 of
the BIA, as applicable.

/o THIS COURT ORDERS that until July 31, 2018 or such earlier date as a lease is
disclaimed in accordance with the BIA, the Consultant shall have access to the Closing Stores
in accordance with the applicable leases and the Sale Guidelines on the basis that the
Consultant is assisting the Applicants and the Applicants have granted the right of access to
the applicable Closing Store to the Consultant. To the extent that the terms of the applicable
leases are in conflict with any term of this Order or the Sale Guidelines, the terms of this
Order and the Sale Guidelines shall govern.



8. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the BIA, the Applicants shall pay amounts constituting rent or payable as
rent under real property leases (including for greater certainty, common area maintenance
charges, utilities, and realty taxes and any other amounts payable to the landlord under the
lease) (collectively, “Rent”) or as otherwise may be negotiated between the Applicants and
the landlord from time to time in accordance with the terms of the applicable real property
on the first business day of each month, in advance (but not in arrears). Upon delivery of a
notice of disclaimer or resiliation, the Applicants shall pay all Rent owing by the Applicants
to the applicable landlord in respect of such lease due for the notice period stipulated in the

BIA to the extent that Rent for such period has not already been paid.

9. THIS COURT ORDERS that nothing in this Order shall amend or vary, or be
deemed to amend or vary, the terms of the leases for the Closing Stores. Nothing contained
in this Order or the Sale Guidelines shall be construed to create or impose upon NW Canada

or the Consultant any additional restrictions not contained in the applicable lease.

10.  THIS COURT ORDERS that nothing herein is, or shall be deemed to be a consent by
any Landlord to the sale, assignment or transfer of any Lease, or to grant to the Landlord any

greater rights than already exist under the terms of any applicable Lease.

11.  THIS COURT ORDERS that until the Sale Termination Date, the Consultant shall
have the right to use, without interference by any intellectual property licensor, the
Applicants” trademarks, trade names and logos, customer/marketing lists, website and
social media accounts as well as all licenses and rights granted to the Applicants to use the
trade names, trademarks and logos of third parties, relating to and used in connection with
the operation of the Closing Stores solely for the purpose of advertising and conducting the
Sale in accordance with the terms of the Consulting Agreement, the Sale Guidelines and this
Order, provided that the Consultant provides NW Canada with a copy of any proposed

advertising five days prior to its use in the Sale.
CONSULTANT LIABILITY

12 THIS COURT ORDERS that the Consultant shall act solely as an independent
consultant to NW Canada and that it shall not be liable for any claims against NW Canada



other than as expressly provided in the Consulting Agreement or the Sale Guidelines.
More specifically:

(a) The Consultant shall not be deemed to be an owner or in possession, care,
control or management of the Closing Stores or the assets located therein or
associated therewith or of NW Canada’s employees located at the Closing

Stores;

(b)  The Consultant shall not be deemed to be an employer, or a joint or
successor employer or a related or common employer or payor within the
meaning of any legislation governing employment or labour standards or
pension benefits or health and safety or other statute, regulation or rule of
law or equity for any purpose whatsoever, and shall not incur any

successorship liabilities whatsoever; and

(c) NW Canada shall bear all responsibility for any liability whatsoever
(including without limitation losses, costs, damages, fines, or awards)
relating to claims of customers, employees and any other persons arising
from events and closings occurring at the Stores during and after the term
of the Consulting Agreement, except in accordance with the Consulting

Agreement.

13.  THIS COURT ORDERS to the extent any of the Applicants’ landlords may have a
claim against the Applicants arising solely out of the conduct of the Consultant in
conducting the sale pursuant to this Order for which the Applicants have claims against the
Consultant under the Consulting Agreement, the Applicants shall be deemed to have
assigned free and clear such claims to the applicable landlord (the “Assigned Landlord
Rights”).

CONSULTANT AS UNAFFECTED CREDITOR

14. THIS COURT ORDERS that, in accordance with section 69.4 of the BIA, and subject
only to paragraph 6 of this Order, the Consultant shall not be affected by the stay of
procecdings in respect of NW Canada and shall be entitled to exercise its remedies under the

Consulting Agreement in respect of claims of the Consultant pursuant to the Consulting
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Agreement (collectively, the "Consultant's Claims"), the Consultant shall be treated as an

unaffected creditor in the context of the present proceedings and in any proposal.

15. THIS COURT ORDERS that notwithstanding the terms of any order issued by
this Court in the context of the present proceedings or the terms of the BIA, NW Canada
shall not be entitled to disclaim or resiliate the Consulting Agreement or any of the

agreements, contracts or arrangements in relation thereto entered into with the Consultant.

16.  THIS COURT ORDERS that NW Canada is hereby authorized to remit, in
accordance with the Consulting Agreement, all amounts that become due to the Consultant

thereunder.

17.  THIS COURT ORDERS that no Claims shall attach to any amounts payable by NW
Canada to the Consultant pursuant to the Consulting Agreement, including any amounts
that must be reimbursed by NW Canada to the Consultant, and NW Canada shall pay
any such amounts to the Consultant free and clear of all Claims, notwithstanding any

enforcement or other process, all in accordance with the Consulting Agreement.

18.  THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings;
(b) any application for a bankruptcy order now or hereafter issued pursuant to the BIA in
respect of Applicants or any bankruptcy order made pursuant to any such applications; (c)
any assignment in bankruptcy made in respect of the Applicants; (d) the provisions of any
federal or provincial statute; or (e) any negative covenants, prohibitions or other similar
provisions with respect to borrowings, incurring debt or the creation of encumbrances,
contained in any existing loan documents, lease, mortgage, security agreement, debenture,
sublease, offer to lease or other document or agreement (collectively, the “Agreement”)

which binds the Applicants:

(a) the Consulting Agreement and the transactions and actions provided for and
contemplated therein (including the Sale Guidelines), including, without

limitation, the payment of amounts due to the Consultant; and

(b)  Assigned Landlord Rights,



P

shall be binding on any trustee in bankruptcy that may be appointed in respect to the
Applicants and shall not be void or voidable by any Person (as defined in the BIA), including
any creditor of Applicants, nor shall they, or any of them, constitute or be deemed to be a
preference, fraudulent conveyance, transfer at undervalue or other challengeable reviewable
transaction, under the BIA or any applicable law, nor shall they constitute oppressive or

unfairly prejudicial conduct under any applicable law.

19.  THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings;
(b) any application for a bankruptcy order now or hereafter issued pursuant to the BIA in
respect of Applicants or any bankruptcy order made pursuant to any such applications; (c)
any assignment in bankruptcy made in respect of the Applicants; (d) the provisions of any
federal or provincial statute; or (e) any Agreements which binds the Applicants, any
obligation to clean up or repair any of the leased premises contained in this Order or the Sale
Guidelines, shall be binding on any trustee in bankruptcy that may be appointed in respect
to the Applicants and shall not be void or voidable by any Person (as defined in the BIA),
including any creditor of Applicants, nor shall they, or any of them, constitute or be deemed
to be a preference, fraudulent conveyance, transfer at undervalue or other challengeable
reviewable transaction, under the BIA or any applicable law, nor shall they constitute

oppressive or unfairly prejudicial conduct under any applicable law.
GENERAL

20. THIS COURT ORDERS that this Order shall have full force and effect in all

provinces and territories in Canada.

21.  THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effects to this Order and to assist NW Canada, the Trustee and their
respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to NW Canada and to the Trustee, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to the
Trustee in any foreign proceeding, or to assist NW Canada and the Trustee and their

respective agents in carrying out the terms of this Order.
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22, THIS COURT ORDERS that any interested party (including NW Canada and the
Trustee) may apply to this Court to vary or amend this Order on not less than seven (7) days’
notice to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order.




SCHEDULE A

SALE GUIDELINES

The following procedures shall apply to the Sale to be conducted at the Closing Stores of
Nine West Canada LP (the “Merchant”). All terms not herein defined shall have the meaning
set forth in the Consulting Agreement by and between SB360 Capital Partners, LLC (the
“Consultant”) and the Merchant dated as of April 11, 2018 (the “Consulting Agreement”).

1.

Except as otherwise expressly set out herein, and subject to: (i) the Approval Order or
any further Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”); or (ii) any subsequent written agreement between the Merchant and the
applicable landlord(s) (individually, a “Landlord” and, collectively, the “Landlords”)
and approved by the Consultant, or (iii) as otherwise set forth herein, the Sale shall be
conducted in accordance with the terms of the applicable leases/or other occupancy
agreements to which the affected Landlords are privy for each of the affected Closing
Stores (individually, a “Lease” and, collectively, the “Leases”). However, nothing
contained herein shall be construed to create or impose upon the Merchant or the
Consultant any additional restrictions not contained in the applicable Lease or other
occupancy agreement.

The Sale shall be conducted so that each of the Closing Stores remains open during its
normal hours of operation provided for in its respective Lease until the respective
Sale Termination Date for such Closing Store. The Sale at the Closing Stores shall end
by no later than the Sale Termination Date. With the consent of the Merchant and the
Consultant, the Sale Termination Date may be extended to no later than July 31, 2018.
Rent payable under the respective Leases shall be paid in accordance with the terms
of the Approval Order.

The Sale shall be conducted in accordance with applicable federal, provincial and
municipal laws and regulations, unless otherwise ordered by the Court.

All display and hanging signs used by the Consultant in connection with the Sale
shall be professionally produced and all hanging signs shall be hung in a professional
manner. The Consultant may advertise the Sale at the Closing Stores as an
“everything on sale”, an “everything must go”, a “store closing” or similar theme sale
at the Closing Stores (provided however that no signs shall advertise the Sale as a
“bankruptcy”, a “going out of business” or a “liquidation” sale it being understood
that the French equivalent of “clearance” is “liquidation” and is permitted to be
used). Forthwith upon request from a Landlord, the Landlord's counsel, the
Merchant or the Monitor, the Consultant shall provide the proposed signage
packages along with the proposed dimensions and number of signs (as approved by
the Merchant pursuant to the Consulting Agreement) by e-mail or facsimile to the
applicable Landlords or to their counsel of record. The Consultant shall not use neon
or day-glow or handwritten signage (unless otherwise contained in the sign package,
including “you pay” or “topper” signs). In addition, the Consultant shall be
permitted to utilize exterior banners/signs at stand alone or strip mall Closing Stores
or enclosed mall Closing Stores with a separate entrance from the exterior of the
enclosed mall, provided, however, that where such banners are not explicitly



permitted by the applicable Lease and the Landlord requests in writing that the
banners are not to be used, no banners shall be used absent further Order of the
Court, which may be sought on an expedited basis on notice to the service list in the
NOI proceedings (the “Service List”). Any banners used shall be located or hung so
as to make clear that the Sale is being conducted only at the affected Closing Store
and shall not be wider than the premises occupied by the affected Closing Store. All
exterior banners shall be professionally hung and to the extent that there is any
damage to the facade of the premises of a Closing Store as a result of the hanging or
removal of the exterior banner, such damage shall be professionally repaired at the
expense of the Consultant. If a Landlord is concerned with “store closing” signs
being placed in the front window of a Closing Store or with the number or size of the
signs in the front window, the Consultant and the Landlord will discuss the
Landlord’s concerns and work to resolve the dispute. The Consultant shall not utilize
any commercial trucks to advertise the Sale on the mall premises.

The Consultant shall be permitted to utilize sign walkers and street signage;
provided, however, such sign walkers and street signage shall not be located on the
shopping centre or mall premises.

The Consultant shall not make any alterations to interior or exterior Closing Store
lighting, except as authorized pursuant to the applicable Lease. The hanging of
exterior banners or other signage, where permitted in accordance with the terms of
these guidelines, shall not constitute an alteration to a Closing Store.

Conspicuous signs shall be posted in the cash register areas of each Closing Store to
the effect that all sales are “final”.

The Consultant shall not distribute handbills, leaflets or other written materials to
customers outside of any of the Closing Stores on any Landlord's property, unless
permitted by the applicable Lease or, if distribution is customary in the shopping
centre in which the Closing Store is located. Otherwise, the Consultant may solicit
customers in the Closing Stores themselves. The Consultant shall not use any giant
balloons, flashing lights or amplified sound to advertise the Sale or solicit customers,
except as permitted under the applicable Lease, or agreed to by the Landlord.

At the conclusion of the Sale in each Closing Store, the Merchant shall arrange that
the premises for each Closing Store are in “broom-swept” and clean condition, and
shall arrange that the Closing Stores are in the same condition as on the
commencement of the Sale, ordinary wear and tear excepted. No property of any
Landlord of a Closing Store shall be removed or sold during the Sale. No permanent
fixtures (other than FF&E which for clarity is owned by the Merchant) may be
removed without the applicable Landlord's written consent unless otherwise
provided by the applicable Lease. Any fixtures or personal property left in a Closing
Store after the Sale Termination Date in respect of which the applicable Lease has
been disclaimed by the Merchant shall be deemed abandoned, with the applicable
Landlord having the right to dispose of the same as the Landlord chooses, without
any liability whatsoever on the part of the Landlord.



10.

11.

13,

Subject to the terms of paragraph 9 above, the Consultant may sell FF&E which is
located in the Closing Stores during the Sale. The Merchant and the Consultant may
advertise the sale of FF&E consistent with these guidelines on the understanding that
any applicable Landlord may require that such signs be placed in discreet locations
acceptable to the applicable Landlord, acting reasonably. Additionally, the
purchasers of any FF&E sold during the Sale shall only be permitted to remove the
FF&E either through the back shipping areas designated by the applicable Landlord,
or through other areas after regular store business hours, or through the front door of
the Closing Store during store business hours if the FF&E can fit in a shopping bag,
with applicable Landlord’s supervision as required by the applicable Landlord. The
Consultant shall repair any damage to the Closing Stores resulting from the removal
of any FF&E by Consultant or by third party purchasers of FF&E from Consultant.

The Merchant hereby provides notice to the Landlords of the Merchant and the
Consultant’s intention to sell and remove FF&E from the Closing Stores. The
Consultant will arrange with each Landlord represented by counsel on the Service
List and with any other applicable Landlord that so requests, a walk through with the
Consultant to identify the FF&E subject to the sale. The relevant Landlord shall be
entitled to have a representative present in the Closing Store to observe such removal.
If the Landlord disputes the Consultant’s entitlement to sell or remove any FF&E
under the provisions of the Lease, such FF&E shall remain on the premises and shall
be dealt with as agreed between the Merchant, the Consultant and such Landlord, or
by further Order of the Court upon application by the Merchant on at least two (2)
days’ notice to such Landlord. If the Merchant has disclaimed or resiliated the Lease
governing such Closing Store in accordance with the BIA, it shall not be required to
pay rent under such Lease pending resolution of any such dispute (other than rent
payable for the notice period provided for in the BIA), and the disclaimer or
resiliation of the Lease shall be without prejudice to the Merchant’s or Consultant’s
claim to the FF&E in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the BIA to a Landlord
while the Sale is ongoing and the Closing Store in question has not yet been vacated,
then: (a) during the notice period prior to the effective time of the disclaimer or
resiliation, the applicable Landlord may show the affected leased premises to
prospective tenants during normal business hours, on giving the Merchant and the
Consultant 24 hours' prior written notice; and (b) at the effective time of the
disclaimer or resiliation, the relevant Landlord shall be entitled to take possession of
any such Closing Store without waiver of or prejudice to any claims or rights such
Landlord may have against the Merchant in respect of such Lease or Closing Store,
provided that nothing herein shall relieve such Landlord of its obligation to mitigate
any damages claimed in connection therewith.

The Consultant and its agents and representatives shall have the same access rights to
the Closing Stores as the Merchant under the terms of the applicable Lease, and the
applicable Landlords shall have the rights of access to the Closing Stores during the
Sale provided for in the applicable Lease (subject, for greater certainty, to any
applicable stay of proceedings).



14.

15.

16.

17.

18.

The Merchant and the Consultant shall not conduct any auctions of Merchandise or
FF&E at any of the Closing Stores.

The Consultant shall be entitled to include additional merchandise in the Sale;
provided that (a) the additional merchandise is currently in the possession of the
Applicants (including in its warehouse located in Ontario) or has previously been
ordered by the Applicants and is currently in transit to the Applicants; and (b) the
additional merchandise is of like kind and category and no lessor quality to the
Merchandise, and consistent with any restriction on usage of the Closing Stores set
out in the applicable Leases.

The Consultant shall designate a party to be contacted by the Landlords should a
dispute arise concerning the conduct of the Sale. The initial contact person for
Consultant shall be Aaron Miller who may be reached by phone at 781-439-5119 or
email at amiller@360merchants.com. If the parties are unable to resolve the dispute
between themselves, the Landlord or Merchant shall have the right to schedule a
“status hearing” before the Court on no less than two (2) days written notice to the
other party or parties, during which time the Consultant shall cease all activity in
dispute other than activity expressly permitted herein, pending the determination of
the matter by the Court; provided, however, that if a banner has been hung in
accordance with these Sale Guidelines and is thereafter the subject of a dispute, the
Consultant shall not be required to take any such banner down pending
determination of the dispute.

Nothing herein is, or shall be deemed to be a consent by any Landlord to the sale,
assignment or transfer of any Lease, or to grant to the Landlord any greater rights
than already exist under the terms of any applicable Lease.

These Sale Guidelines may be amended by written agreement between the Merchant,
the Consultant and any applicable Landlord (provided that such amended Sale
Guidelines shall not affect or bind any other Landlord not privy thereto without
further Order of the Court approving the amended Sale Guidelines).
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2009 CarswellOnt 4699
Ontario Superior Court of Justice [Commercial List]

Grant Forest Products Inc., Re
2009 CarswellOnt 4699, [2009] O.J. No. 3344, 179 A.C.W.S. (3d) 517, 57 C.B.R. (5th) 128

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF GRANT FOREST PRODUCTS INC., GRANT ALBERTA INC., GRANT
FOREST PRODUCTS SALES INC. and GRANT U.S. HOLDINGS GP (Applicants)

Newbould J.

Heard: August 6, 2009
Judgment: August 11, 2009
Docket: CV-09-8247-00CL

Counsel: A. Duncan Grace for GE Canada Leasing Services Company

Daniel R. Dowdall, Jane O. Dietrich for Grant Forest Products Inc., Grant Alberta Inc., Grant Forest Products Sales
Inc., Grant U.S. Holdings GP

Sean Dunphy, Katherine Mah for Monitor, Ernst & Young Inc.

Kevin McElcheran for Toronto-Dominion Bank

Stuart Brotman for Independent Directors

Subject: Insolvency

Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by court —
Miscellaneous

Applicant companies were leading manufacturer of oriented strand board — Parent company was G Inc — L was
executive vice-president of G Inc— He owned no shares in G Inc— Employee retention plan ("ERP") agreement between
G Inc. and L provided that if at any time before L turned 65 years of age, termination event occurred, and he was to
be paid three times his then base salary — Agreement provided that obligation was to be secured by letter of credit and
that if company made application under Companies' Creditors Arrangement Act, it would seek order creating charge on
assets of company with priority satisfactory to L — In initial order, ERP agreement was approved and ERP charge on
all of property of applicants as security for amounts that could be owing to L under ERP agreement was granted to L,
ranking after administrative charge and investment offering advisory charge — Initial order was made without prejudice
to G Co. to move to oppose ERP provisions — G Co. brought motion for order to delete ERP provisions in initial order
on basis that provisions had effect of preferring interest of L over interest of other creditors, including G Co. — Motion
dismissed — ERP agreement and charge contained in initial order were appropriate and were to be maintained — To
require key employee to have already received offer of employment from someone else before ERP agreement could be
justified would not be something that is necessary or desirable — ERP agreement and charge were approved by board
of directors of G Inc., including approval by independent directors — Once could not assume without more that these
people did not have experience in these matters or know what was reasonable — Three-year severance payment was not
so large on face of it to be unreasonable or unfair to other stakeholders — Though ERP agreement did not provide that
payment should not be made before restructuring was complete, that was clearly its present intent, which was sufficient.

MOTION by creditor for order to delete employee retention plan provisions in initial order.
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Newbould J..

1  KERP is an acronym for key employee retention plan. In the Initial Order of June 25, 2009, a KERP agreement
between Grant Forest Products Inc. and Mr. Peter Lynch was approved and a KERP charge on all of the property of
the applicants as security for the amounts that could be owing to Mr. Lynch under the KERP agreement was granted
to Mr. Lynch ranking after the Administration Charge and the Investment Offering Advisory Charge. The Initial Order
was made without prejudice to the right of GE Canada Leasing Services Company ("GE Canada") to move to oppose
the KERP provisions.

2 GE Canada has now moved for an order to delete the KERP provisions in the Initial Order. GE Canada takes
the position that these KERP provisions have the effect of preferring the interest of Mr. Lynch over the interest of the
other creditors, including GE Canada.

KERP Agreement and Charge

3 The applicant companies have been a leading manufacturer of oriented strand board and have interests in three
mills in Canada and two mills in the United States. The parent company is Grant Forest Products Inc. Grant Forest
was founded by Peter Grant Sr. in 1980 and is privately owned by the Grant family. Peter Grant Sr. is the CEOQ, his son,
Peter Grant Jr., is the president, having worked in the business for approximately fourteen years. Peter Lynch is 58 years
old. He practised corporate commercial law from 1976 to 1993 during which time he acted on occasion for members
of the Grant family. In 1993 he joined the business and became executive vice-president of Grant Forest. Mr. Lynch
owns no shares in the business.

4 The only KERP agreement made was between Grant Forest and Mr. Lynch. It provides that if at any time before Mr.
Lynch turns 65 years of age a termination event occurs, he shall be paid three times his then base salary. A termination
event is defined as the termination of his employment for any reason other than just cause or resignation, constructive
dismissal, the sale of the business or a material part of the assets, or a change of control of the company. The agreement
provided that the obligation was to be secured by a letter of credit and that if the company made an application under
the CCAA it would seek an order creating a charge on the assets of the company with priority satisfactory to Mr. Lynch.
That provision led to the KERP charge in the Initial Order.

Creditors of the Applicants

5 Grant Forest has total funded debt obligations of approximately $550 million in two levels of primary secured debt.
The first lien lenders, for whom TD Bank is the agent, are owed approximately $400 million. The second lien lenders
are owed approximately $150 million.

6 Grant Forest has unsecured trade creditors of over $4 million as well as other unsecured debt obligations. GE
Canada is an unsecured creditor of Grant Forest pursuant to a master aircraft leasing agreement with respect to three
aircraft which have now been returned to GE Canada. GE Canada expects that after the aircraft have been sold, it will
have a deficiency claim of approximately U.S. $6.5 million.

7 The largest unsecured creditor is a numbered company owned by the Grant family interests which is owed
approximately $50 million for debt financing provided to the business.

Analysis

8  Whether KERP provisions such as the ones in this case should be ordered in a CCAA proceeding is a matter of
discretion. While there are a small number of cases under the CCAA dealing with this issue, it certainly cannot be said
that there is any established body of case law settling the principles to be considered. In Houlden & Morawetz Bankruptcy
and Insolvency Analysis, West Law, 2009, it is stated:
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20  The first lien security holders owed approximately $400 million also support the KERP agreement and charge for
Mr. Lynch. They too take the position that it is important to have Mr. Lynch involved in the restructuring process. Not
only did they support the KERP provisions in the Initial Order, they negotiated section 10(1) of the Initial Order that
provides that the applicants could not without the prior written approval of their agent, TD Bank, and the Monitor,
make any changes to the officers or senior management. That is, without the consent of the TD Bank as agent for the
first lien creditors, Mr. Lynch could not be terminated unless the Initial Order were later amended by court order to
permit that to occur.

21  With respect to the fairness of the KERP provisions for Mr. Lynch and whether they unduly interfere with the
rights of the creditors of the applicants, it appears that the potential cost of the KERP agreement, if it in fact occurs,
will be borne by the secured creditors who either consent to the provisions or do not oppose them. The first lien lenders
owed approximately $400 million are consenting and the second lien lenders owed approximately $150 million have not
taken any steps to oppose the KERP provisions. It appears from marketing information provided by the Monitor and
Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur substantial shortfalls and
that there likely will be no recovery for the unsecured creditors. Mr. Grace fairly acknowledged in argument that it is
highly unlikely that there will be any recovery for the unsecured creditors. Even if that were not the case, and there was
a reasonable prospect for some recovery by the unsecured creditors, the largest unsecured creditor, being the numbered
company owned by the Grant family that is owed approximately $50 million, supports the KERP provisions for Mr.
Lynch.

22 In his work, Canadian Insolvency in Canada, supra, Mr. McElcheran states that because a KERP arrangement is
intended to keep key personnel for the duration of the restructuring process, the compensation covered by the agreement
should be deferred until after the restructuring or sale of the business has been completed, although he acknowledges
that there may be stated "staged bonuses". While I agree that the logic of a KERP agreement leads to it reflecting these
principles, I would be reluctant to hold that they are necessarily a code limiting the discretion of a CCAA court in making
an order that is just and fair in the circumstances of the particular case.

23 In this case, the KERP agreement does not expressly provide that the payments are to await the completion of the
restructuring. It proves that they are to be made within five days of termination of Mr. Lynch. There would be nothing
on the face of the agreement to prevent Mr. Lynch being terminated before the restructuring was completed. However, it
is clear that the company wants Mr. Lynch to stay through the restructuring. The intent is not to dismiss him before then.
Mr. Dunphy submitted, which I accept, that the provision to pay the termination pay upon termination is to protect
Mr. Lynch. Thus while the agreement does not provide that the payment should not be made before the restructuring is
complete, that is clearly its present intent, which in my view is sufficient.

24 Thave been referred to the case of MEI Computer Technology Group Inc., Re (2005), 19 C.B.R. (5th) 257 (C.S. Que.),
a decision of Gascon J. in the Quebec Superior Court. In that case, Gascon J. refused to approve a charge for an employee
retention plan in a CCAA proceeding. In doing so, Justice Gascon concluded there were guidelines to be followed, which
included statements that the remedy was extraordinary that should be used sparingly, that the debtor should normally
establish that there was an urgent need for the creation of the charge and that there must be a reasonable prospect of
a successful restructuring. I do not agree that such guidelines are necessarily appropriate for a KERP agreement. Why,
for example, refuse a KERP agreement if there was no reasonable prospect of a successful restructuring if the agreement
provided for a payment on the restructuring? Justice Gascon accepted the submission of the debtor's counsel that the
charge was the same as a charge for DIP financing, and took guidelines from DIP financing cases and commentary. I do
not think that helpful. DIP financing and a KERP agreement are two different things. I decline to follow the case.

25 The motion by GE Canada to strike the KERP provisions from the Initial Order is denied. The applicants are
entitled to their costs from GE Canada. If the quantum cannot be agreed, brief written submissions may be made.
Motion dismissed.
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Headnote

Bankruptcy and insolvency --- Miscellaneous

Applicant filed notice of intention to make proposal under s. 50.4(1) of Bankruptcy and Insolvency Act (Can.) (BIA)
on January 13, 2014 — Main asset of applicant was 75 percent interest in gold and platinum project in Brazil, which
was held by subsidiary — Project was nearly complete — However, there was serious water control issue that urgently
required additional de-watering facilities to preserve applicant's interest in project — As none of applicant's mining
interests, including project, were producing, it had no revenue and had been accumulating losses — Applicant sought
orders granting various relief under BIA — Application granted — Court granted approval of debtor-in-possession loan
(DIP Loan) and DIP charge dated January 13, 2014 with S Inc. and certain holders of applicant's outstanding gold-linked
notes in amount up to $4 million, subject to first-ranking charge on applicant's property, being DIP charge — Court
also approved first-priority administration charge in maximum amount of $300,000 to secure fees and disbursements
of proposal trustee and counsel — Proposed services were essential both to successful proceeding under BIA as well
as for conduct of sale and investor solicitation process — Court approved indemnity and priority charge to indemnify
applicant's directors and officers for obligations and liabilities they may incur in such capacities from and after filing of
notice of intention to make proposal — Remaining directors and officers would not continue without indemnification —
Court also approved sale and investor solicitation process and engagement letter with D Ltd. for purpose of identifying
financing and/or merger and acquisition opportunities available to applicant — Time to file proposal under BIA was
extended.

APPLICATION by debtor for various orders under Bankruptcy and insolvency.
H.J. Wilton-Siegel J.:

1 The applicant, Colossus Minerals Inc. (the "applicant" or "Colossus"), seeks an order granting various relief under
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA"). The principal secured creditors of Colossus were
served and no objections were received regarding the relief sought. In view of the liquidity position of Colossus, the
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applicant was heard on an urgent basis and an order was issued on January 16, 2014 granting the relief sought. This
endorsement sets out the Court's reasons for granting the order.

Background

2 The applicant filed a notice of intention to make a proposal under s. 50.4(1) of the BIA on January 13, 2014. Duff &
Phelps Canada Restructuring Inc. (the "Proposal Trustee") has been named the Proposal Trustee in these proceedings.
The Proposal Trustee has filed its first report dated January 14, 2014 addressing this application, among other things.
The main asset of Colossus is a 75% interest in a gold and platinum project in Brazil (the "Project"), which is held
by a subsidiary. The Project is nearly complete. However, there is a serious water control issue that urgently requires
additional de-watering facilities to preserve the applicant's interest in the Project. As none of the applicant's mining
interests, including the Project, are producing, it has no revenue and has been accumulating losses. To date, the applicant
has been unable to obtain the financing necessary to fund its cash flow requirements through to the commencement of
production and it has exhausted its liquidity.

DIP Loan and DIP Charge

3 The applicant seeks approval of a Debtor-in-Possession Loan (the "DIP Loan") and DIP Charge dated January
13, 2014 with Sandstorm Gold Inc. ("Sandstorm") and certain holders of the applicant's outstanding gold-linked notes
(the "Notes") in an amount up to $4 million, subject to a first-ranking charge on the property of Colossus, being the
DIP Charge. The Court has the authority under section 50.6(1) of the BIA to authorize the DIP Loan and DIP Charge,
subject to a consideration of the factors under section 50.6(5). In this regard, the following matters are relevant.

4 First, the DIP Loan is to last during the currency of the sale and investor solicitation process ("SISP") discussed below
and the applicant has sought an extension of the stay of proceedings under the BIA until March 7, 2014. The applicant's
cash flow statements show that the DIP Loan is necessary and sufficient to fund the applicant's cash requirements until
that time.

5 Second, current management will continue to operate Colossus during the stay period to assist in the SISP. Because
Sandstorm has significant rights under a product purchase agreement pertaining to the Project and the Notes represent
the applicant's largest debt obligation, the DIP Loan reflects the confidence of significant creditors in the applicant and
its management.

6  Third, the terms of the DIP Loan are consistent with the terms of DIP financing facilities in similar proceedings.

7  Fourth, Colossus is facing an imminent liquidity crisis. It will need to cease operations if it does not receive funding.
In such circumstances, there will be little likelihood of a viable proposal.

8  Fifth, the DIP Loan is required to permit the SISP to proceed, which is necessary for any assessment of the options
of a sale and a proposal under the BIA. It will also fund the care and maintenance of the Project without which the asset
will deteriorate thereby seriously jeopardizing the applicant's ability to make a proposal. This latter consideration also
justifies the necessary adverse effect on creditors' positions. The DIP Charge will, however, be subordinate to the secured
interests of Dell Financial Services Canada Limited Partnership ("Dell") and GE VFS Canada Limited Partnership
("GE") who have received notice of this application and have not objected.

9 Lastly, the Proposal Trustee has recommended that the Court approve the relief sought and supports the DIP
Loan and DIP Charge.

10 For the foregoing reasons, I am satisfied that the Court should authorize the DIP Loan and the DIP Charge
pursuant to s. 50.6(1) of the BIA.

Administration Charge
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Directors' and Officers' Charge

The SISP

22 The Court has the authority to approve any proposed sale under s. 65.13(1) of the BIA subject to consideration
of the factors in s. 65.13(4). At this time, Colossus seeks approval of its proposed sales process, being the SISP. In this
regard, the following considerations are relevant.

23 First, the SISP is necessary to permit the applicant to determine whether a sale transaction is available that would
be more advantageous to the applicant and its stakeholders than a proposal under the BIA. It is also a condition of the
DIP Loan. In these circumstances, a sales process is not only reasonable but also necessary.

24 Second, it is not possible at this time to assess whether a sale under the SISP would be more beneficial to the
creditors than a sale under a bankruptcy. However, the conduct of the SISP will allow that assessment without any
obligation on the part of the applicant to accept any offer under the SISP.

25  Third, the Court retains the authority to approve any sale under s. 65.13 of the BIA.
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26  Lastly, the Proposal Trustee supports the proposed SISP.
27  Accordingly, I am satisfied that the SISP should be approved at this time.

Engagement Letter with the Financial Advisor

28  The applicant seeks approval of an engagement letter dated November 27, 2013 with Dundee Securities Limited
("Dundee") (the "Engagement Letter"). Dundee was engaged at that time by the special committee of the board of
directors of the applicant as its financial advisor for the purpose of identifying financing and/or merger and acquisition
opportunities available to the applicant. It is proposed that Dundee will continue to be engaged pursuant to the
Engagement Letter to run the SISP together with the applicant under the supervision of the Proposal Trustee.

29  Under the Engagement Letter, Dundee will receive certain compensation including a success fee. The Engagement
Letter also provides that amounts payable thereunder are claims that cannot be compromised in any proposal under the
BIA or any plan of arrangement under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").

30  Courts have approved success fees in the context of restructurings under the CCAA. The reasoning in such cases
is equally applicable in respect of restructurings conducted by means of proposal proceedings under the BIA. As the
applicant notes, a success fee is both appropriate and necessary where the debtor lacks the financial resources to pay
advisory fees on any other basis.

31 For the following reasons, I am satisfied that the Engagement Letter, including the success fee arrangement, should
be approved by the Court and that the applicant should be authorized to continue to engage Dundee as its financial
advisor in respect of the SISP.

32 Dundee has considerable industry experience as well as familiarity with Colossus, based on its involvement with
the company prior to the filing of the Notice of Intention.

33 As mentioned, the SISP is necessary to permit an assessment of the best option for stakeholders.

34 Inaddition, the success fee is necessary to incentivize Dundee but is reasonable in the circumstances and consistent
with success fees in similar circumstances.

35 Importantly, the success fee is only payable in the event of a successful outcome of the SISP.
36  Lastly, the Proposal Trustee supports the Engagement Letter, including the success fee arrangement.
Extension of the Stay

37  The applicant seeks an extension for the time to file a proposal under the BIA from the thirty-day period provided
for in s. 50.4(8). The applicant seeks an extension to March 7, 2014 to permit it to pursue the SISP and assess whether a
sale or a proposal under the BIA would be most beneficial to the applicant's stakeholders.

38 The Court has authority to grant such relief under section 50.4(9) of the BIA. I am satisfied that such relief is
appropriate in the present circumstances for the following reasons.

39 First, the applicant is acting in good faith and with due diligence, with a view to maximizing value for the
stakeholders, in seeking authorization for the SISP.

40 Second, the applicant requires additional time to determine whether it could make a viable proposal to stakeholders.
The extension of the stay will increase the likelihood of a feasible sale transaction or a proposal.
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Application granted.
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