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Court File No. 31-2303814 
Estate No. 31-2303814 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN BANKRUPTCY AND INSOLVENCY 
 

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, 
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 

 
 

NOTICE OF MOTION 
(Returnable February 7th, 2022) 

Crowe Soberman Inc. (“Crowe”), in its capacity as the proposal trustee (in such capacity, 

the “Proposal Trustee”) of 1482241 Ontario Limited. (the “Debtor”), will make a motion to a 

judge presiding over the Commercial List on February 7, 2022 at 12:30 p.m. or as soon after that 

time as the motion can be heard, via judicial videoconference at Toronto, Ontario.   Please refer 

to the conference details attached as Schedule “A” hereto in order to attend the motion and 

advise if you intend to join the motion by emailing Miranda Spence at mspence@airdberlis.com . 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally.  

1. THE MOTION IS FOR : 

(a) an Order substantially in the form of draft order attached as Tab “5” of the Motion 

Record, inter alia, for: 

(i) if necessary, abridging the time for service and filing of this notice of 

motion and the motion record or, in the alternative, dispensing with same; 

(ii) approving the activities of the Proposal Trustee as set out in the Proposal 

Trustee’s Eighth Report dated May 10, 2019 (the “Eighth Report”), the 

Supplement to the Eighth Report dated May 23, 2019 (the “Supplement 

to the Eighth Report”), and the Tenth Report dated February 2, 2022 (the 

"Tenth Report");  

mailto:mspence@airdberlis.com
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(iii) approving the fees and disbursements of the Proposal Trustee and its 

counsel;  

(iv) authorizing the Proposal Trustee to make certain distributions as described 

in the Tenth Report;  

(v) discharging Crowe as Proposal Trustee of the Debtor; 

(vi) releasing Crowe from any and all liability; and 

(vii) such further and other relief as counsel may advise and this Court may 

permit. 

2. THE GROUNDS FOR THE MOTION ARE: 

(a) the Debtor’s asset, being the lands at the address municipally known as 240 

Ducan Mill Road, Toronto, Ontario (the “Property”), has been sold as part of this 

proceeding; 

(b) the Proposal Trustee is holding the proceeds of the sale of the Property (the “Sale 

Proceeds”) in trust, and requires the approval and authorization of the Court to release 

such funds for any purpose; 

(c) the Debtor’s proposal has been approved by the creditors and the Court, and has 

been substantially completed; 

(d) the last remaining step in the administration of the Debtor’s proposal is the 

payment of the remaining approved unsecured creditors’ claims; 

(e) the Debtor has not objected to the Proposal Trustee’s recommendation to pay the 

remaining approved unsecured creditors’ claims; 

(f) the Proposal Trustee seeks the Court’s approval to pay from the Sale Proceeds the 

remaining approved unsecured creditors’ claims, the levy owing to the Superintendent in 
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Bankruptcy, its fees and its counsel’s fees, and to distribute the remaining Sale Proceeds 

to the Debtor; 

(g) the Proposal Trustee seeks a final order to approve its activities and for its release 

and discharge; and 

(h) such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

(a) the Eighth Report, the Supplement to the Eighth Report, and the Tenth Report and 

the appendices thereto, filed herewith; 

(b) the Fee Affidavit of Hans Rizarri sworn February 2, 2022; 

(c) the Fee Affidavit of Ian Aversa sworn February 2, 2022; and 

(d) such further and other material as counsel may submit and this Court may permit. 
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Date: February 2, 2022 AIRD & BERLIS LLP 

Barristers and Solicitors 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, ON  M5J 2T9 
 
Steven L. Graff (LSUC # 31871V) 
Tel: (416) 865-7726 
Fax: (416) 863-1515 
Email:  sgraff@airdberlis.com   
 
Miranda Spence (LSUC # 60621M) 
Tel: (416) 865-3414 
Fax: (416) 863-1515 
Email:  mspence@airdberlis.com   
 
Lawyers for Crowe Soberman Inc. in its 
capacity as the proposal trustee of 
1482241 Ontario Limited 

 

 
 
TO:  ATTACHED SERVICE LIST 
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SCHEDULE “A” 

Join Zoom Meeting 
https://us06web.zoom.us/j/89179875788?pwd=a0RnQ3BFZzZ4bmd4WVM3VG8vTnFpZz09  
 
Meeting ID: 891 7987 5788 
Passcode: 305660 
One tap mobile 
+16475580588,,89179875788#,,,,*305660# Canada 
+17789072071,,89179875788#,,,,*305660# Canada 
 
Dial by your location 
        +1 647 558 0588 Canada 
        +1 778 907 2071 Canada 
        +1 204 272 7920 Canada 
        +1 438 809 7799 Canada 
        +1 587 328 1099 Canada 
        +1 647 374 4685 Canada 
Meeting ID: 891 7987 5788 
Passcode: 305660 
Find your local number: https://us06web.zoom.us/u/keBMKkurJ8 
 

 
 

 

 

https://us06web.zoom.us/j/89179875788?pwd=a0RnQ3BFZzZ4bmd4WVM3VG8vTnFpZz09
https://us06web.zoom.us/u/keBMKkurJ8
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Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE ) FRIDAY, THE 16™

)
JUSTICE HAINEY ^ DAY OF MARCH, 2018

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

APPROVAL AND VESTING ORDER

THIS MOTION, made by Crowe Soberman Inc., in its capacity as the proposal trustee 

(in such capacity, the “Proposal Trustee”) of 1482241 Ontario Limited (the “Debtor”), for an 

order, inter alia, approving the sale transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale between the Proposal Trustee, as vendor pursuant to the Order of 

the Honourable Mr. Justice Hainey of the Ontario Superior Court of Justice (Commercial List) 

(the “Court”) made November 3, 2017 (the “Sale Process Order”), and 1979119 Ontario Inc. 

(“197”), as purchaser, dated February 26, 2018 (the “Sale Agreement”), a copy of which is 

attached as Confidential Appendix “4” to the Fourth Report of the Proposal Trustee dated March 

7, 2018 (the “Fourth Report”), as such Sale Agreement is to be assigned by 197 to AZDM Inc. 

(the “Purchaser”) in accordance with the terms of the Sale Agreement, and vesting in the 

Purchaser the Debtor’s right, title and interest in and to the Purchased Assets (as defined in the 

Sale Agreement), was heard this day at 330 University Avenue, Toronto, Ontario.

302553.00010/98816313.2



-2-

ON READING the Fourth Report and appendices thereto, the affidavit of Alain 

Checroune sworn March 13, 2018 and the appendices thereto, the affidavit of Ivan Mitchell 

Merrow sworn March 14, 2018 and the appendices thereto, and the Supplement to the Fourth 

Report of the Proposal Trustee dated March 15, 2018 and the appendices thereto, and on hearing 

the submissions of counsel for the Proposal Trustee, counsel for the Debtor and such other 

counsel as were present, no one appearing for any other person on the service list, although 

properly served as appears from the affidavits of service of Diana Satumo and Diana McMillen 

sworn March 8, 2018, filed,

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Proposal Trustee is hereby authorized, ratified 

and approved, with such minor amendments as the Proposal Trustee may deem necessary. The 

Proposal Trustee is hereby authorized and directed to take such additional steps and execute such 

additional documents as may be necessary or desirable for the completion of the Transaction and 

for the conveyance of the Purchased Assets to the Purchaser, or as it may direct.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Proposal

Trustee’s certificate to the Purchaser substantially in the form attached as Schedule A hereto (the 

“Proposal Trustee's Certificate”), all of the Purchased Assets, including, without limitation, the 

Real Property (as defined herein) listed on Schedule “B” hereto, shall vest absolutely in the 

Purchaser or in whomever it may direct or nominate, free and clear of and from any and all 

assessments or reassessments, equitable interests, preferential arrangements, rights of others, 

notices of lease, sub-leases, licenses, judgments, debts, liabilities, certificates of pending 

litigation, agreements of purchase and sal< '' ~~ ------ 1 ~ ^ —
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agreements, adverse claims, exceptions, reservation easements, encroachments, servitudes, 

restrictions on use, title, any matter capable of registration against title, options, rights of first 

offer or refusal or similar right, restrictions on voting (in the case of any voting or equity 

interest), right or pre-emption or privilege or any contract creating any of the foregoing, and any 

and all security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, 

trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions, writs, 

levies, charges, or other financial or monetary claims, whether or not they have attached or been 

perfected, registered or filed and whether secured, unsecured or otherwise (collectively, the 

“Claims”) including, without limiting the generality of the foregoing: (i) any encumbrances or 

charges created by the Sale Process Order and any other orders of the Court in these proceedings 

including, without limitation, the Administration Charge, the DIP Lenders’ Charge and the Tax 

DIP Lenders’ Charge (as those terms are defined in the Orders of Mr. Justice Hainey dated 

November 3, 2017 and December 20, 2017 made in these proceedings); (ii) all charges, security 

interests, leases or claims evidenced by registrations pursuant to the Personal Property Security 

Act (Ontario), the Land Titles Act (Ontario), or any other personal or real property registry 

system; (iii) those Claims listed on Schedule “C” hereto (all of which are collectively referred to 

as the “Encumbrances”, which term shall not include the permitted encumbrances, easements 

and restrictive covenants listed on Schedule “D”); and (iv) any other claims against the Debtor 

or any of the Purchased Assets registered or otherwise existing, potential or contingent arising 

out of circumstances prior to the registration of this Order (the “Additional Encumbrances”) 

and, for greater certainty, this Court orders that all of the Encumbrances and Additional 

Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged 

as against the Purchased Assets.
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3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

appropriate Land Titles Division of an Application for Vesting Order in the form prescribed by 

the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby 

directed to enter the Purchaser and/or whomever the Purchaser may nominate or direct as the 

owner(s) of the subject real property identified in Schedule “B” hereto (the “Real Property”) in 

fee simple, and is hereby directed to delete and expunge from title to the Real Property all of the 

Claims listed in Schedule “C” hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets (the “Sale Proceeds”) shall stand 

in the place and stead of the Purchased Assets, and that from and after the delivery of the 

Proposal Trustee’s Certificate all Claims, Encumbrances and Additional Encumbrances shall 

attach to the net proceeds from the sale of the Purchased Assets with the same priority as they 

had with respect to the Purchased Assets immediately prior to the sale, as if the Purchased Assets 

had not been sold and remained in the possession or control of the person having that possession 

or control immediately prior to the sale.

5. THIS COURT ORDERS that the Proposal Trustee shall hold the Sale Proceeds in trust, 

pending further Order of the Court. For greater certainty, the Proposal Trustee shall not make 

any distributions from the Sale Proceeds except for such distributions as are expressly approved 

by the Court.

6. THIS COURT ORDERS AND DIRECTS the Proposal Trustee to file with the Court a 

copy of the Proposal Trustee’s Certificate, forthwith after delivery thereof.
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7. THIS COURT ORDERS AND DECLARES that no current or former tenants of the 

Real Property shall be entitled to withhold rental payments, set off any claim with respect to any 

over-payment of rent (including, without limitation, overpayment of additional rent), or claim 

remedies as against the Purchaser with respect to any sums that may be owing to them pursuant 

to their respective leases, if any, for any period prior to the Closing Date (as defined in the Sale 

Agreement) of the Transaction (collectively, the “Tenant Claims”) and that the Tenant Claims 

shall be included as Claims subject to the provisions of paragraph 2 of this Order.

8. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Debtor,

the vesting of the Purchased Assets in the Purchaser, or as it may direct, pursuant to this Order 

shall be binding on the Proposal Trustee and any other licensed insolvency trustee that may be 

appointed in respect of the Debtor and shall not be void or voidable by creditors of the Debtor, 

nor shall it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent 

conveyance, transfer at undervalue or other reviewable transaction under the Bankruptcy and 

Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor shall it 

constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or 

provincial legislation.



-6-

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Proposal Trustee and its agents in carrying out the terms of 

this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Proposal Trustee, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the



Schedule “A” - Form of Proposal Trustee’s Certificate

Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

PROPOSAL TRUSTEE’S CERTIFICATE

RECITALS

I. Pursuant to a notice of intention to make a proposal under the Bankruptcy and Insolvency

Act (Canada) filed by 1482241 Ontario Limited (the “Debtor”) on October 13, 2017, Crowe 

Soberman Inc. was named as the Debtor’s proposal trustee (in such capacity, the “Proposal 

Trustee”).

II. Pursuant to an Order of the Honourable Mr. Justice Hainey of the Ontario Superior Court 

of Justice (Commercial List) (the “Court”) made November 3, 2017 (the “Sale Process 

Order”), the Court approved a sale solicitation process with respect to the assets and business of 

the Debtor to be conducted by the Proposal Trustee.

III. Pursuant to an Order of the Court dated ■'-*>, 2018, the Court approved the agreement of 

purchase and sale between the Proposal Trustee, as vendor pursuant to the Sale Process Order, 

and 1979119 Ontario Inc. (“197”), as purchaser, dated February 26, 2018 (the “Sale 

Agreement”), as such Sale Agreement was assigned by 197 to AZDM Inc. (the “Purchaser”) in 

accordance with the terms of the Sale Agreement, and provided for the vesting in the Purchaser

302553.00010/98816313.2
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of all the right, title and interest in and to the Purchased Assets (as defined in the Sale 

Agreement), which vesting is to be effective with respect to the Purchased Assets upon the 

delivery by the Proposal Trustee to the Purchaser of a certificate confirming: (i) the payment by 

the Purchaser of the purchase price for the Purchased Assets; (ii) that the conditions to closing as 

set out in the Sale Agreement have been satisfied or waived by the Proposal Trustee and the 

Purchaser; and (iii) that the Transaction has been completed to the satisfaction of the Proposal 

■'Trustee.

IV. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE RECEIVER CERTIFIES the following:

1. The Purchaser has paid and the Proposal Trustee has received the Purchase Price for the 

Purchased Assets payable on the Closing Date pursuant to the Sale Agreement;

2. The conditions to Closing as set out in the Sale Agreement have been satisfied or waived 

by the Proposal Trustee and the Purchaser;

3. The Transaction has been completed to the satisfaction of the Proposal Trustee; and

4. This Proposal Trustee’s Certificate was delivered by the Proposal Trustee at

______________ [TIME] on________________ [DATE].

CROWE SOBERMAN INC., solely in its 
capacity as the proposal trustee of the Debtor, and 
not in its personal capacity or in any other capacity

Per:
Name: Hans Rizarri

302553.00010/98816313.2



A-3

Title: Partner

302553.00010/98816313.2



SCHEDULE“B”
LEGAL DESCRIPTION OF THE REAL PROPERTY 

PIN 10088-0069 (LTI

LT 82-83 PL 7607 NORTH YORK; PT LT 84 PL 7607 NORTH YORK PT 2, RS1284; 
TORONTO (N YORK), CITY OF TORONTO

302553.00010/98816313.2



SCHEDULE“C” 
ENCUMBRANCES

a) Instruments to be deleted from PIN No. 10088-0069 (LT)

Reg. No. Registration
Date

Instrument
Type

Amount Parties From Parties To

AT935525 2005/09/29 CHARGE $11,250,000 1482241 ONTARIO 
LIMITED

COMPUTERSHARE 
TRUST COMPANY 
OF CANADA

AT935526 2005/09/29 NO ASSGN 
RENT GEN

1482241 ONTARIO 
LIMITED

COMPUTERSHARE 
TRUST COMPANY 
OF CANADA

AT2418963 2010/06/21 RESTRICTION 
SORDER

ONTARIO 
SUPERIOR 
COURT OF 
JUSTICE

NORTH YORK 
FAMILY 
PHYSICIANS 
HOLDINGS INC.

AT3 606967 2014/06/13 APL
(GENERAL)

HUSSAINI,
JAMSHID
AHMADI,
NEELOFAR

AT4222577 2016/05/19 APL AMEND 
ORDER

ONTARIO 
SUPERIOR 
COURT OF 
JUSTICE

1482241 ONTARIO 
LIMITED

AT4225538 2016/05/25 CERTIFICATE ALLEVIO CLINIC 
#1 TORONTO INC.

AT4236037 2016/06/02 TRANSFER OF 
CHARGE

COMPUTERSHAR 
E TRUST 
COMPANY OF 
CANADA

DAN REALTY
LIMITED
E. MANSON
INVESTMENTS
LIMITED
COPPERSTONE
INVESTMENTS
LIMITED

AT4236049 2016/06/02 NO ASSGN 
RENT GEN

1482241 ONTARIO 
LIMITED

DAN REALTY
LIMITED
E. MANSON
INVESTMENTS
LIMITED
COPPERSTONE
INVESTMENTS
LIMITED

AT4261850 2016/06/29 NO ASSGN 
RENT GEN

COMPUTERSHAR 
E TRUST 
COMPANY OF 
CANADA

1482241 ONTARIO 
LIMITED

3025 53.00010/98816313.2
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AT4349221 2016/09/21 CHARGE $1,420,000 1482241 ONTARIO 
LIMITED

JANODEE
INVESTMENTS LTD. 
MEADOWSHIRE 
INVESTMENTS LTD.

AT4349222 2016/09/21 NO ASSGN 
RENT GEN

1482241 ONTARIO 
LIMITED

JANODEE
INVESTMENTS LTD. 
MEADOWSHIRE 
INVESTMENTS LTD.

AT4350034 2016/09/22 NOTICE 1482241 ONTARIO 
LIMITED

JANODEE
INVESTMENTS LTD. 
MEADOWSHIRE 
INVESTMENTS LTD.

AT4729622 2017/11/09 APL COURT 
ORDER

ONTARIO 
SUPERIOR 
COURT OF 
JUSTICE

1482241 ONTARIO 
LIMITED

b) Other Encumbrances

(1) PPSA

File No./Registration
No. ;A;'

Current Debtor Current Secured Party Current Collateral 
Classification

Current General 
Collateral Description 
and other Particulars

1. 717145821/ 
20160531 1146 1862 
7560
20160531 1235 1862 
7580

1482241 Ontario 
Limited

Dan Realty Corporation

1120 Finch Avenue
West
Suite 100
Toronto, ON M3J3H7

E. Manson Investments 
Limited

620 Wilson Avenue, 
Suite 401
Toronto, ON M5N 1S4

Copperstone 
Investments Limited

620 Wilson Avenue, 
Suite 401
Toronto, ON M5N1S4

Inventory, 
Equipment, 
Accounts, Other, 
Motor Vehicle 
Included

Expiry Date: May 31, 
2019

An amendment was 
registered on May 31,2016 
to amend the address of the 
debtor.

2.
697416678/ 
20140625 1012 1862 
4827

1482241 Ontario 
Limited

Mann Engineering Ltd.

101-150 Bridgeland 
Avenue
Toronto, ON M6A 1Z5

Inventory, 
Equipment, 
Accounts, Other

No Fixed Maturity 
Date

Expiry Date: June 25, 
2019
General Collateral 
Description:
General security agreement

302553.00010/98816313.2
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(2) Writs of Execution

Execution No. Debtor Name

15-0007457* in favour of Devry 
Smith Frank LLP

1482241 Ontario Limited
Aiain Checroune
A. Checroune Realty Corporation

* writ of execution registered at land titles

(3) Judgments

Case ' 
Number

Case
Opened
Date

Case
Status

Plaintiff/Appeila
nt

Defendant/Respond
ent

Case Type Amount Last Event 
Result 
Inforinatio 
n

1. CV04CV2799
730000

December 
1, 2004

Inactive Omni Facility 
Services Canada 
Corp.

1482241 Ontario 
Limited

1428203 Ontario 
Limited

Checroune, Alaine

Contract law 500.01 April 26, 
2005 - 
Motion - 
Dismiss 
Action

2. CV05CV2816
110000

January 5, 
2005

Inactive Cvitak, Katica 

Cvitak, Lilly 

Cvitak, Slavik 

Cvitak, Steve

1482241 Ontario Ltd.

Chechroune, Alain

Truserve 
Groundscare Inc.

Other 500.01 May 2, 
2008 - 
Order 
Dismissing 
Action No 
SCFiled

3. CV06CV3231
050000

November 
28,2006

Inactive 4047257 Canada 
Inc.

1482241 Ontario 
Limited

Real Property 
(incl. Leases; 
excl
mortgage/charg
e)

500.01 May 31, 
2007- 
Order - 
Dismissing 
Action

4. CV07CV3283
000000

February 
23, 2007

Active 4047257 Canada 
Inc.

1482241 Ontario 
Limited

Contract Law N/A February 
28,2007 - 
Case
conference

5. CV10003991
110000

March 15, 
2010

Inactive DTZ Bamicke 
Limited (formerly 
JJ Bamicke 
Limited)

1482241 Ontario 
Limited

Contract Law 94,000.00 June 27, 
2011 - 
Order case 
dismissed 
(on

302553.00010/98816313.2
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Case
Number

Case
Opened
Date

Case
Status

Plaintiff/Appella
nt

Defendant/Respond
ent

Case Type Amount Last Event 
Result 
Informatio 
n

consent)

6. CV10004010 
730000

April 14, 
2010

Inactive North York 
Family Health 
Team Inc.

1482241 Ontario 
Limited

Real Property 
(incl. Leases, 
excl
mortgage/charg
e)

0 November 
29, 2012 - 
Order case 
dismissed

7. CV 10004030 
670000

May 13, 
2010

Inactive North York 
Family Physicians 
Holdings Inc.

1482241 Ontario 
Limited

Real Property 
(incl. Leases, 
excl
mortgage/charg
e)

0 March 22, 
2011 - 
Judgment

8. CV10004103
300000

Sept. 13, 
2010

Active 7063580 Canada 
Inc.

1482241 Ontario 
Limited

Construction 
Lien NN

43,223.50 September
20,2016-
Motion
(unopposed
consent)

9. CV 10004163 
530000

December 
13, 2010

Inactive Constellation 
NewEnergy 
Canada Inc.

1482241 Ontario 
Limited

Contract law 439,109.51 May 9, 
2016- 
order case 
dismissed

10. CV10004165
170000

December 
15, 2010

Active 2144688 Ontario 
Ltd.

1482241 Ontario 
Limited

Contract law 1.00 January 3, 
2018 - 
motion on 
notice

January 3, 
2018- 
order

11. CV12004625
420000

August 30, 
2012

Active North York 
Family Physicians 
Holdings Inc.

1482241 Ontario 
Limited

Real Property 
(incl. Leases; 
excl.
mortgage/charg
e)

0 January 3, 
2018 - 
Motion on 
notice

January 3,
2018-
Order

12. CV14005063
050000

June 13, 
2014

Active Homelife Dreams 
Realty Inc.

1482241 Ontario 
Limited

Real Property 
(incl. Leases; 
excl.

5.00 January 3, 
2018 - 
Motion on

302553.00010/98816313.2
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Case
Number

Case
Opened
Date

Case
Status

Plaintiff/Appella
nt

Defendant/Respond
ent

Case Type Amount Last Event 
Result 
Informatio 
n

Ahmadi, Neelofar 

Hussaini, Jamshid

Checroune, Alain mortgage/charg
e)

notice

January 3, 
2018- 
order

13. CV14005129 
060000

September 
26, 2014

Inactive Mann
Engineering Ltd.

1482241 Ontario 
Limited

Construction
lienNN

0 September 
26, 2016 - 
order

14. CV15005258
090000

April 10, 
2015

Active Allevio Inc. 1482241 Ontario 
Limited

Real Property 
(incl. Leases, 
excl.
mortgage/charg
e)

0 April 13, 
2015 - case 
conference

15. CV15005295
200000

June 3, 
2015

Active Yoo, Chang-Soon 1482241 Ontario 
Limited

Husky Landscaping 
Services Inc.

North York Family 
Physicians Holdings 
Inc.

Contract Law 800,000.00 June 8, 
2017 - 
Order

16. CV15005309
730000

June 23, 
2015

Inactive Hudson Energy 
Canada Corp.

1482241 Ontario 
Limited

Collection of 
liquidated debt

137,179.00 April 24, 
2017- 
Order case 
dismissed 
(on
consent)

17. CV15005334
110000

July 30, 
2015

Active Devry Smith 
Frank LLP

1482241 Ontario 
Limited

A. Checroune Realty 
Corporation

Checroune, Alain

Solicitors Act 
(solicitor/client 
assessment) 
NN

0 January 25, 
2016­
Preliminary 
Assessment 
Appointme 
nt (Tor SCJ 
only)

18. CV15005377
080000

October 2, 
2015

Active Allevio Clinic #1 
Toronto Inc. O/A 
Allevio Pain 
Management

1482241 Ontario 
Limited

Checroune, Alan

Real Property 
(incl. Leases, 
excl.
mortgage/charg

11,000,000.
00

January 3, 
2018 - 
motion on 
notice

302553.00010/98816313.2
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Case
Number

Case
Opened
Date

Case
Status

Plaintiff/Appella
nt ' -V'; ■ /

Defendant/Respond
ent

Case Type Amount Last Event
Result
Informatio
n ■■.:.■■■ ' '

e) January 3,
2018-
Order

19. CV15005400 
640000

November 
9, 2015

Inactive Holesh, Sharron 1482241 Ontario 
Limited

Husky Landscaping 
Service Inc.

Tort personal 
injury (other 
than from 
MV A)

100,000.00 December 
2, 2016- 
Order case 
dismissed 
(on
consent)

20. CV16005471
020000

February 
22, 2016

Inactive Hudson Energy 
Canada Corp.

1482241 Ontario 
Limited

Collection of 
liquidated debt

137,179.74 April 24, 
2017 - 
Order case 
dismissed 
(on
consent)

21. CV16005532
830000

May 20, 
2016

Inactive Royal Bank of 
Canada

1482241 Ontario 
Limited

2144688 Ontario Ltd.

7063580 Canada Inc.

Allevio Clinic #1 
Toronto Inc. o/a 
Allevio Pain 
Management

Mann Engineering 
Ltd.

Ahmadi, Neelofar 

Checroune, Alain 

Hussaini, Jamshid 

YYZ Plumbing Inc.

Real Property 
(inch Leases, 
excl.
mortgage/charg
e)

0 N/A

22. CV16005604
100000

September
13,2016

Inactive Himelfarb
Proszanski

1482241 Ontario 
Limited

Checroune, Alain

Contract Law 55,438.00 October 26, 
2016- 
Order case 
dismissed 
(on
consent)

302553.00010/98816313.2
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Case
Number

Case
Opened
Date

Case
Status

Plaintiff/Appella
nt

Defendant/Respond
cnt

Case Type Amount Last Event 
Result 
Informatio 
n

23. CV16005608
150000

September 
20, 2016

Active YYZ Plumbing 
Inc.

1482241 Ontario 
Limited

Construction
lienNN

0 September 
20, 2016- 
Motion 
(unopposed 
consent)

24. CV18005900
390000

January 
15, 2018

Active Steinberg, Daniel 1482241 Ontario 
Limited

Husky Landscaping

Tort personal 
injury (other 
than from 
MV A)

150,000.00 N/A

25. CV18005916 
750000

February 
7, 2018

Active Gowling WLG 
(Canada) LLP

1482241 Ontario 
Limited

Solicitors Act 
(solicitor/client 
assessment)
NN

0 July 16, 
2018 - 
Preliminary 
Assessment 
Appointme 
nt (Tor SCJ 
only)

(4) Other Interests:

(a) All outstanding municipal taxes, fines, interest and penalties.

(b) Trust Declaration dated September 21, 2005 between 1482241 Ontario Limited 
and Alain Checroune

(c) Agreement of Purchase and Sale dated June 6, 2012 between Jamshid Hussaini 
and Neelofar Ahmadi, and Alain Checroune, as amended by an Amendment to 
Agreement dated June 18, 2012

(d) Amended Trust Declaration dated June 22, 2012 between 1482241 Ontario 
Limited, Alain Checroune, Jamshid Hussaini and Neelofar Ahmadi

(e) Order of Justice Whitaker dated October 27, 2014 in the proceedings having 
Court File No. CV-14-506305.

(f) Agreement of Purchase and Sale dated August 24, 2017 between Torgan 
Properties Inc and 1482241 Ontario Limited.

302553.00010/98816313.2



SCHEDULE“D”
PERMITTED ENCUMBRANCES, EASEMENTS AND RESTRICTIVE COVENANTS

a) Assumed Encumbrances from PIN 10088-0069 (LT)

Reg. No. Registration
Date

Instrument Type Parties From Parties To

NY522733Z 1967/10/20 REST COV APPL 
ANNEX

NY579166 1970/07/20 BYLAW EX PART 
LOT

RS1284 1970/11/17 PLAN REFERENCE
64BA1088 1977/11/10 PLANBOUNDRIES

ACT
AT2448796 2010/07/16 NOTICE OF LEASE NORTH YORK 

FAMILY 
PHYSICIANS 
HOLDINGS INC.

NORTH YORK
FAMILY
PHYSICIANS
HOLDINGS
INC.

302553.00010/98816313.2
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APPENDIX “C” 



Court File No. 3 l-2 107857

ONTA RIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED. OF THE
CITY OF TORONTO. IN THE PROVINCE OF ONTARIO

PROPOSAL OF 1482241 ONTARIO LIMITED (“14$”)

148 hereby submits the follo ing Proposal to atl of its Unsecured Creditors pursuant to Part III
ofthe Bcinkrtipt ci ‘andinsolvenci Act (Canada).

ARTiCLE 1

I) EfIMT1ONS

• 1 Definitions

In this Proposal:

(a) “Administrative Charge” means the Administrative Charge created by the
Charging Order

(b) “Administrative Fees and Expenses” means the fees. expenses and legal
fees and disbursements of the Trustee, and the Debtor incurred in relation to the
Notice of Intention to File Proposal proceedings and in respect of on and
incidental to the negotiation. preparation . presentation . consideration and
implementation of the Proposal , and all proceedings and matters relating to or
arising out of the Proposal:

(c) “Approval Date” is the date upon which the Approval Order is granted;

(d ‘‘Approval Order’’ means an order of the Court appro ing the Proposal;

(e) “Avison Young Recovery” means such amounts as Avison Young may be
required to reimburse to 148 related to rental amounts received by Avison Young
during its period as manager of the building:

(f) “BIA” means the Bctnkcitpici and Insolvenci J/ R.S.C. 1985. c.B—3, as
amended and in force as at the Date of Filing:
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(g) “Business Day” means a day, other than a Satut-day or Sunday, on which banks
are generally open for business in Toronto, Ontario:

(ii) ‘‘Canada Pension Plan” means the Cancida Pension Plan, R.S.C. 1985. c. C—8,
as amended

ii) “Charging Order” means the Order of Justice Hainey in these proceedings dated
November 3. 2017 under hich the Administrative Charge and the DIP Charge
was created:

U) “Claim” means any right of any Person against the Debtor in connection with any
indebtedness, liability or obligation ofanv kind of the Debtor which indebtedness.
liability or obligation is in existence at the Date of Filing, whether or not reduced
to judgment. liquidated. unliquidated = fixed, contingent. matured. tinmatured
disputed. undisputed . legal, equitable. secured, unsecured. present. future, known,
unknown. by guarantee. by surety or otherwise and whether or not such a right is
executors’ in nature, including, without limitation, the right or ability of an
Person to advance a claim for contribution or indemnity or otherwise with respect
to any matter. action. cause or chose in action. whether existing at present or
commenced in the future based in whole or in part on facts which exist prior to or
at the time of the Implementation Date including, without limitation any’. claims
that wotild have been claims provable in bankruptcy had the Debtor become
bankruipt on the Date of Filing, and including, without limitation any claims
in respect of unpaid g o o ci s a a ci services p roy i ci e ci to the Debtor which
arose after the Date of Filing other than those services in respect of which the
Administrative Charge has been granted in these proposal proceedings:

(k) “Collateral’’, in respect of a Secured Creditor, means the assets and property of
the Debtor in which the Secured Creditor holds a valid and enforceable security
interest;

(I) “Company’’ shall mean the Debtor:

(in) “Court” means the Ontario Superior Court of Justice (in Bankruptcy and
Insolvency):

(n) “Creditor” means any Person, having a Claim and may, if the context requires.
mean a trustee, recei\er, receiver-manager or other Person acting on behalf or in
the name of such Person:

(o) “Creditors’ Meeting” means the meeting of the Unsecured Creditors called for
the purpose of considering and voting tipon the Proposal;

(p) “Creditors’ Meeting Date” means such date and time as may be called by the
Trustee. hut in any event shall be no later than twenty—one (21) clays follot ing the
Date of the Proposal:

(q) ‘Date of Filing” means October 13, 20 17, the date of the filing of the Notice of
Intention to Make a Proposal with the Official Receiver:

(r) “Date of the Proposal” means April 12 20 18, the date that the Proposal was
lodged with the Trustee:



(s) “Debtor” means 148:

(t) ‘‘DIP Charge’’ shalt mean the charge in favour of the DIP Lender as set otit in the
Charging Order:

(U) ‘‘DIP Lender’’ shall mean Carucla t1oldins Ltd.

(v) ‘IMP Remainder” means the claim of DIP Lender against the Company. any
amount not covered by the DIP Charge for any reason

(w) “Employment Insurance Act” means the Employment Insurance Act, S.C. 1996
c. 23,as amended;

(x) “Excluded Claim” any claim by any party who is the beneficiary of any charge
created in the Charging Order, including the DIP Charge:

(y) ‘‘Implementation Date’’ means the date upon which the conditions set forth in
Article 7.4 have been satistied;

(z) “Income Tax Act” means II?comne Tax Act, R.S.C. 1985. C. I (5th Supp.), as
amended

(aa) ‘‘Inspectors’’ means one or more inspectors appointed pursuant to the BIA as
provided for in the Proposal:

(bb) ‘‘Ofticia! Receiver’’ shall have the meaning ascribed thereto in the BIA:

(cc) “Ordinary Creditors” means Creditors with Proven Claims, except for those
C I aims:

(I) that the Trustee determines not to be a provable claim in accordance with
Section 135 (1.1) of the BIA;

(ii) that have been finally and conclusively disallowed in accordance with the
BIA:

(iii) that are Claims by Preferred Creditors:
(iv) that are Claims by a Secured Creditor; or
(v) that are Claims in respect ofan equity interest.

(dd) “Performance” means full performance of this Proposal as set out in Article 6
paragraph 6. 1 hereof:

tee) ‘Pci-son’’ means ant individual, partnership. joint venture. trtist. cOrporatioll,
tmincorporated organization. government or ant agenct or instrurnentalitt
thereof. or ant other entit hosoever designated or constituted. including.

ithout limitation. Canada Revenue Agency:

(ff1 “Postponed Related Party Claims” means those Claims of the Related Parties
which will be postponed 1w the Related Parties as communicated by t Ii e
re I a t e d p art i e s to t h e C red ito r s at the Creditors Meeting and
finalized on or before the Implementation Date.
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(gg) “Preferred Creditors” means Creditors with Proven Claims that are proven and
which are required b the BIA to he paid in priority to all other Claims under a
proposal made by a debtor and including, without limitation:

(I) employees and former employees of the Debtor, not to include
independent commissioned sales agents or contractors, for amounts eqtial
to the amounts that they would be qualified to receive tinder paragraph
136(l)(d) of the BIA if the Debtor became bankrupt on the Date of Filing,
as well as wages, salaries, commission 5 or compensation for services
rendered after that date and before the Court approval of the Proposal,
together with. in the case of travelling salesmen, disbursements properly
incurred b those salesmen in and about the Debtor’s business cltiring the
same period; and

(ii) 1—Icr Majesty in Right of Canada or a Province for all amounts that were
outstanding at the time of the filing of the notice of intention or of the
Date of Filing and are of a kind that could be subject to a demand under.

(a) subsection 224(1.2) of the Income Tax Act;

(b,l any provision of the Canada Pension Plan or of the Employment
Insurance Act that refers to subsection 224( 1 2) of the Income Tax
Act and provides for the collection of a contribution, as defined in
the Canada Pension Plan, or an employee’s premium, or employer’s
premium . as defined in the Employment Insurance Act. and of any
related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar puipose to
subsection 224( 1.2) of the inCome Tax Act, or that refers to that
subsection. to the extent that it provides for the collection of a scim
and of any related interest, penalties or other amounts, where the
Sli l1

(i) has been withheld or deducted by a person from a payment
to another person and is in respect of a tax similar in nature
to the income tax imposed on individuals under the Income
Tax Act. or

(ii) is of the same nature as a contribution tinder the Canada
Pension Plan if the province is a “province providing a
comprehensive pension plan” as defined in sctbsection 3(1)
of the Canada Pension Plan and the provincial legislation
establishes a “provincial pension plan” as clelined in that
subsection.

(hh) ‘Proof of Claim” shall mean the proof of claim required by the BIA to be mailed
to each known Creditor prior to the Creditors’ Meeting:

(ii) “Proposal” means the Proposal lodged with the Trustee on April 12, 2018,
together itli any amendments or additions thereto:
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(jj) ‘Proposal fund” shall mean an amount equal to 100% of the Proven Claims
(including any Proven Claim by a Related Party) to a maximum of $6.7 million,
which will be paid by the Proposal Trustee on behalf of the Debtor from the Sale
Proceeds on the Implementation Date, plus any amount realized from the
Avison Young Recoveryrealized thereafter.

(kk) ‘Proven Claim” of a Creditor means the amount of the Claim of such Creditor
finally determined in accordance with the provisions ofthe BIA;

(II) “Related Party” means Alain Checroune, Alain Checroune Realty Inc., and any
Creditor telated to the Debtor within the meaning of Section 4 of the BIA:

(mm) “Sale Proceeds” are the unencumbered proceeds held by the Proposal Trustee
from the sale of the property known municipally at 240 Duncan Mills Road,
which property was sold on March 29th, 2018 in accordance with the Approval
and Vesting Order ofJustice Hainey dated March I 6, 201 8;

(nii) “Secured Creditor” means any creditor holding a valid and perfected security
interest against the Debtor;

too) “Trustee” means Crowe Soberman inc., or its duly appointed successor or
successors;

(pp) “Unsecured Creditors” means, collectively, the Preferred Creditors and the
Ordinary Creditors;and

(qq) “Voting Letter” shall mean the voting letter required by subsection 5 1(1) of the
3lA to be mailed to each known Creditor prior to the Unsecured Creditors’
Meeting.

.1.2 Articles ofReference

The terms ‘hereof’. ‘hereunder “, ‘herein” and similar expressions refer to the Proposal and not
to any particLilar article, section, subsection, clause or paragraph of the Ptoposal and include any
agreements supplemental hereto. In this Proposal, a reference to an article. section, subsectioti,
clause or paragraph will, unless otherwise stated. refer to an article, section, subsection, clause or
paragraph ofthe Proposal.

1.3 interpretation Not Affected by Headings

The division of the Proposal into articles. sections. subsections, clauses or paragraphs and the
insertion of’ a table of contents and headings are for convenience of reference only and will not
affect the construction or interpretation ofthis Proposal

1.4 DateforAnyAction

In the event that any’ date on which any action is required to be taken hereunder is not a Business
Day, such action will be required to be taken on the next succeeding day which is a Business
Day.
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1.5 Time

All times expressed herein ate local time in Toronto, Ontario, Canada unless otherwise
stipulated. Where the time for anything pursuant to the Proposal on a particular date is
unspecified herein, the time shall be deemed to he 5:00 pm. local time in Toronto, Ontario,
Canada, or in accotdance with the Superintendent of Bankruptcy Directive #9R3.

1.6 Numbers

In the Proposal, where the context requires, a word importing the singular number wilt include
the plural and vice versa and a word or words importing gender will include all genders.

1.7 Currency

Unless othetwise stated herein, all references to currency in the Proposal are to lawful money of
Canada.

1.8 Statutory References

Except as otherwise provided herein, any’ reference in the Proposal to a statute includes all
regulations made thereunder, alt amendments to such statute or regulation(s) in force from time
to time, and amy statute or regulation that supplements or supersedes such statttte or regulation(s).

1.9 SuccessorsandAssigns

The Proposal will be binding upon and will enure to the benefit of the heirs, administrators,
executors. legal personal representatives , successors and assigns of any Person named or referred
to in the Proposal.

ARTICLE 2

CLASSIFICATION OF CREDITORS

2.1 Classes of Creditors

For the purposes of voting on the Proposal, only Unsecured Creditors will be entitled to vote on
the Proposal. There shall be one class of Unsecured Creditors.

ARTICLE 3

TREATMENT OF CREDITORS

3.1 Secured Creditors

Secured Creditors shall be paid in accordance tvith the respective agreement(s) between each
Sectired Creditor and the Debtor or as otherwise agreed between said Secured Creditor and the
Debtor. To the extent that there is insufficient Collateral to repay the secured indebtedness, the
Secured Creditor will file the balance of its claim as an Unsecured Creditor and participate in this
Proposal as same.
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3.2 Preferred Creditors

The Proven Claims of the Preferred Creditors are to be paid by the Trustee in full in priority to
all the Proven Claims of Ordinary’ Creditors in accordance with the BIA and the Proposal.

3.3 Ordinary Creditors

The Ordinary Creditors with Proven Claims (including the Proven Claims of Related Parties)
will he paid 100% of their Proven Claims from the Proposal Fund to a maximum of $6.7 million,
once the claims of Preferred Creditors are satisfied as provided for in this Proposal.

3.4 Related Parties

The Related Parties will advise the Proposal Trustee and the Creditors of the Claims they intend
to postpone at the Creditors Meeting. The Postponed Related Party Claims will not be paid or
compromised in the Proposal.

The Related Party’ Claims which are not identified as Postponed Related Party Claims will be
paid from the Proposal Fund as a Proven Claim on the same basis as the Proven Claims of the
other Ordinary Creditors as set otit in 33 above.

35 Claims Against Directors

Any’ Claims against the Debtor by any Creditor that are also Claims against the directors of the
Debtor that relate to obligations of the Debtor where directors are under any law liable in their
capacity as directors for the payment of such obligations shall he, and upon Court approval of
this Proposal, are hereby, to the extent permitted by the Act, compromised and released and
forever discharged as against the directors of the Debtor tipon acceptance of this Proposal by the
Creditors and approval by the Court.

ARTICLE 4

PROCEDURE FOR VALIDATION OF CLAIMS

4.1 Filing of Proofs of Claim

Each Creditor must file a Proof of Claim as required by the BIA to vote on, or receive a
distribution tinder, the Proposal.

42 Allowance or Disallowance of Claims by the Trustee

Upon receipt of a completed Proof of Claim, the Trustee shall examine the Proof of Claim and
shall deal with each claim in accordance itli the provisions of the BIA. The procedure for
valuing Claims of the Unsecured Creditors and resolving disputes with respect to such Claims
will be as set forth in the BIA. In the event of any contingent claim against the Company’ arising
out of existing litigation against the Company, the Proposal Trustee shall allow the Company’ and
its counsel to defend such Claims, with input from the Proposal Trustee. The Company and/or
the Trustee reserve the right to seek the assistance of the Court in valuing any’ Claim. if required,
to ascertain the result of an vote on the Proposal or the amount payable or to he distributed to
such Creditor tinder the Proposal, as the case may he.
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4.3 Claims Bar Process

Forthwith after the Implementation Date, the Trustee shall give notice pursuant to s. 149 of the
BIA to every person with a claim the Trustee has notice or knowledge hut whose claim has been
filed ot proved that if such person does not prove his claim within a period of thirty (30) days
after the mailing of the notice (‘Claims Bar Date’). the Trustee will proceed to declare a final
dividend without regard to such person’s claim: the dividend referred to in said notice shall be
deemed a final dividend and any person so notified who does not provide his claim within the
said thirty (30) days shall be barred from making a claim in this Proposal or sharing in any
dividend hereunder. subject to any exceptions set out in Sections 1 49(2)(3) and (4) of the BIA.

ARTICLE S

MEETING OF CREDITORS

5.1 Unsecured Creditors’ Meeting

On the Creditors’ Meeting Date. the Trustee shall hold the Creditors’ Meeting in order for the
Creditors to consider and vote upon the Proposal.

5.2 Time and Place ofMeeting

Unless otherwise ordered by the Court, the Creditors’ Meeting shall he held at a time and place
to be established by the Of[icial Receiver, or the nominee thereof, and confirmed in its notice of
meeting to be mailed pursuant to the BIA. All Proofs of Claim shall be delivered in accordance
with the provisions of the Proposal, the BIA antI any Order which may be issued by the Court in
respect ofthe procedure governing the Creditors’ Meeting.

5.3 Conduct of Meetings

The Proposal Trustee shall preside as the chair of the Creditors’ Meeting and will decide all
matters relating to the conduct of the Creditors’ Meeting. The only persons entitled to attend the
Creditors’ Meeting are those persons, including the holders of proxies, entitled to vote at the
Creditors’ Meeting, the Secured Creditors and their respective legal counsi, if any, and the
officers. directors, auditors, and legal counsel of the Debtor, together with such representatives
of the Trustee as the Trustee may appoint in its discretion, and such scrutineers as may he duly
appointed by the chait- of such meeting. Any other person inIy be admitted on invitation of the
chair ofthe Creditors’ Meeting or ith the consent of the Unsecured Creditors.

5.4 Adjournment of Meetings

The Creditors’ Meeting may be adjourned in accordance with Section 52 of the BIA.

5.5 Voting by Creditors

To the extent provided for herein, each ttnsecured Creditor will be entitled to vote to the extent
of the amount which is equal to that Creditor’s Proven Claim. Any Proof of Claim in respect of a
Claim that is not a Proven Claim as at the Creditors’ Meeting Date t ill be marked as oblected to
in accordance with Section 1 08(3) of the BLA and may be valued by the Trustee at the meeting
and voted in that amount.
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5.6 Approval by Creditors

In order that the Proposal be binding on all of the Unsecured Creditors of the Debtor in
accordance with the BIA, it must first be accepted by the Unsecured Creditors as prescribed by
this Proposal by a majority in number of the Unsecured Creditors who actually vote upon the
Proposal (in person or by proxy) at the Creditors’ Meeting or by a Voting Letter, representing
two-thirds in value of the Proven Claims of the Unsecured Creditors who actually vote upon the
Proposal (whether in person or by proxy) at the Creditors’ Meeting or by a Voting Letter.

ARTICLE 6

DISTRIBUTION OF PROCEEDS

6.1 implementation of Proposal

(a) After the Approval of the Proposal but prior to the Implementation Date, the
Proposal Trustee shall pay any otitstancling Administrative Fees and Expenses in
full from the Sale Proceeds. In the event of any dispute as to the amount of such
fees, the Proposal Trustee shall make a motion to the Court for approval and
payment of said fees.

(b) On the Business Day that is 10 Business Days after the Claims Bar Date or after
the Payment of the Administrative fees and Expenses, whichever is later, the
Proposal Trtistee, on behalf of the Debtor, will distribute their pro rota share of
the Proposal Fund prox ided that no Affected Creditor shall be entitled to receive
more than 100% of that Unsecured Creditor’s Proven Claim.

Upon payment of the Proposal Proceeds to the Trustee, the Debtor’s obligation
under the Proposal shall he fully performed and the Trustee shall issue a
certification of full performance to the Debtor in accordance with section s.653 of
the BIA Payments to each Preferred and Ordinary Creditor shall be net of any
applicable levy payable to the Office of the Superintendent of Bankritptcy as
required by the BIA.

6.2 Payment ofAdministrative Fees and Expenses

Administrative Fees and Expenses of the Proposal Trustee include that of the Proposal
Trustee’s legal counsel’s fees and disbursements, incurred at the standard rates and charges
of the Proposal Trustee or its legal cotinsel.

Administrative fees and Expenses shall be paid pursuant to section 60(2) of the Act. The
Proposal Trustee shall he at liberty from time to time to apply’ reasonable amounts. out of the
monies paid in the Proposal pursuant to Section 5, against its Administrative Fees and
Expenses, and stich amounts shall constitute advances against the Administrative Fees and
Expenses when and as approved by the Court.

Notwithstanding the above. should the Proposal Trustee be required to perform work beyond
that normally associated with a Proposal of this type, it shall be at liberty to seek creditors’
approval for such incremental fees and disbursements as may be incurred.
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If the Debtor should default on payment of the proposal amount in Section 5 hereof, the
Trtistee may. in absolcite priority, call upon all funds accumulated in the Proposal to satisfy
its proper Administrative Fees and Expenses.

6.3 Distribution to Preferred Creditors

The Preferred Creditors shall be paid in full the amount of the Proven Claim out of the Proposal
Proceeds.

6.4 Distribution to Ordinary Creditors

The Ordinary Creditors with Proven Claims shall be paid their pro rota share of the remaining
Proposal Fund, following payment of the Claims as described in paragraph 6.1. based on the
proportion which the Proven Claim of such Ordinary Creditor bears to the aggregate amount of
the Proven Claims ofall Ord mary Creditors.

6.5 Operating Expenses

The Proposal Trustee shall fund the operating expenses of the Debtor from the Sale Proceeds up
to an amount of $200.000 per month pending the Implementation Date.

6.6 Pi-oposal Default Fund

From the Proposal Fund, and prior to any distributions to any creditors in the administration, an
amount of$1 5,000 will be retained by the Trustee (‘Proposal Default Ftind”). The sole purpose
of the Proposal Default Fund will he to fund an application to annul the Proposal in the event of
default, which has not been remedied by the Debtor. Despite, a Certificate of full Performance
being issued to the Debtor, this provision of this Proposal will apply and the Proposal Default
Fund will remain unavailable for distribution to the creditors in the estate until all the payments
required under this Proposal have been made.

6.7 Discharge ofTrustee

Upon payment by the Trustee of the amounts contemplated in this Article 6, the Trustee shall
have discharged its duties as Trustee, the Trustee’s obligation cinder its Proposal shall be fully
performed and the Trustee shall he entitled to apply for its discharge as Trustee hereunder. For
greater certainty, the Trustee will not be responsible or liable for any obligations of the Debtor
and will be exempt from any personal liability in fulfilling any’ duties or exercising any powers
conferred upon it by this Proposal unless such acts have been carried out in bad faith and
constitute a wilful or wrongful act or default. In the event the Proposal Fund is found to be
greater than the amount necessary to pay the Proven Claims in full, the balance of the Proposal
Fund shall be returned to the Sale Proceeds.

ARTICLE 7

M CSCELLANEOUS

7.1 Compromise Effective for all Pu rposes

The distributions contemplated hereunder will be binding utpon each Creditor, other than Secured
Creditors. a Creditor holding an Excluded Claim and Related Party Creditors holding a
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Postponed Related Party Claim, their heirs, executors. administrators, successors and assigns, for
all purposes.

7.2 Modification of Proposal

The Debtor or any Unsecured Creditor may propose an alteration or modification to the Proposal
prior to the vote taking place on the Proposal.

7.3 Consents, Waivers and Agreements

As at 12:0 1 a.rn. on the Implementation Date, each Creditor, other than Secured Creditors and
Related Party Creditors holding a Postponed Related Party Claiimtheir heirs, will be deemed:

(a) to have executed and delivered to the Debtor all consents, releases, assignments
and waivers, statcitory or otherwise, required to implement and carry out this
Proposal in its entirety:

(h) to have tvaived any default by the Debtor in any provision, express or implied, in
any agreement or other arrangement, written or oral, existing between such
Creditot and the Debtor that has occcirred on or prior to the Implementation Dale;

(c) to have agreed, in the event that there is any conflict between the provisions,
express or implied, of any agreement or other arrangement, written or oral,
existing between such Creditor and the Debtor as at the Implementation Date
(other than those entered into by the Debtor on, or with effect ftom, the
Implementation Date) and the provisions of this Proposal. that the provisions of
this Proposal shall take precedence and priority and the provisions of such
agreement or other arrangement shall be amended accordingly : and

(d) to have released the Debtor, the Trustee and all of their respective affiliates,
employees, agents, directors, officers, shareholders, advisors, consultants and
solicitors from any and all demands, claims, actions. causes of action, counter
claims. suits, debts, sums of money, accounts. covenants, damages, judgements,
expenses, executions, liens, set off rights and other recoveries on account of any
liability, obligation, demand or cause of action of whatever natttre which any
Person may be entitled to assert, whether known or unknown. matured or
unmatured , foreseen or unforeseen , existing or hereafter arising based in whole or
in part on any act or omission, transaction, dealing or other occurrence existing or -

taking place on or prior to the Implementation Date, relating to or arising out of or
in connection with the matters herein.

7.4 Conditions Precedent to Proposal Implementation

The implementation of the Proposal by the Debtor will be conditional upon the fulfilment or
satisfaction ofthe following conditions:

(a) acceptance of the Proposal by the Unsecured Creditors;and

(b) payment of the Administrative Fees and Expenses in accordance with
paragraph 6.1(a);
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(c) approval of the Proposal by the Court pursuant to a final Order and the expiry of
ten (10) day appeal period wider the BIA with no appeal having been filed within
said ten (10) day period ; and

(ci) payment by the Proposal Trustee of the Proposal funds from the Sale Proceeds

7.5 Effect of Proposal Generally

As at 12:01 am. on the Implementation Date, the treatment of all Claims under the Proposai
shall be final and binding on the Debtor and all Creditors, other than Secured Creditors and
Related Party Creditors holding a Postponed Related Party Claim, their heirs, (along with their
respective heirs, executors, administrators, legal personal representatives , successors and
assigns) and the Proposal shall constitute (I) a full, final and absolute settlement of all rights of
the holders of the Claims affected hereby and (ii) an absolute release and discharge of all
indebtedness, liabilities and obligations of the Debtor of or in respect of such Claims. Sections
95 to 101 of the BIA shall not apply.

7.6 Notices

Any notices or communication to be made or given hereunder shall be in writing and shall refer
to this Proposal and may, subject as hereinafter provided, be made or given by personal delivery,
by prepaicl mail or by telecopier (except for Proofs of Claim which may only be sent by personal
delivery. telecopier orregistereci mail) addressed to the respective parties as follows:

(a) ifto the Debtor:

1482241 Ontario inc.

Attention : Mr. Alain Checroune

(b) if to an Unsecured Creditor, to the address or telecopier number for such
Unsecured Creditor specified in the Proof of Claim filed by such Unsecured
Creditor or, if no Proof of Claim has been filed, to such other address or
telecopier number at which the notit’ing party may reasonably believe that the
Unsecured Creditor may be contacted;and

(c) ifto the Trustee:

Crowe Soberman LLP.
2 St. C lair Avenue East, Suite 1] 00
Toronto ON, M4T 2T5
Attention : Hans Rizarri

Telephone: 416-963 -7175
Facsimile: (416) 929-2555
Email : hans rizarri(Zcroesoberman .com

or to such other address or telecopier number as any party may from time to time notify
the others in accordance with this section. in the event of any strike, lock-out and other
event which interrupts postal service in any part of Canada, all notices and
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cotTimunications (luring such interruption may’ only he given or made by’ personal
delivery or by telecopier and any notice or other communication given or made by
prepaid mail within the five (5) Business Day period immediately preceding the
commencement of stich interruption will be deemed not to have been given or made. All
such notices and communications ill be deemed to have been received, in the case of
notice by telecopier or by clelivety prior to 500 p.m .(local time) on a Business Day,
when received or if received after 5:00 p.m. (local time) on a Business Day or at any time
on a non-Business Day. on the next following Business Day and in to case of notice
mailed as aforesaid. on the fifth (5th) Business Day following the date on which such
notice or other communication is mailed . The unintentional failure to give a notice

contemplated hereunder to any particular Creditor will not invalidate this Proposal or any
action taken by’ any Person pursuant to this Proposal.

7.7 Foreign Currency Obligations

For purposes of this Proposal. Claims denominated in a currency other than Canadian funds will
be converted to Canadian Dollars at the closing spot rate of exchange of the Bank of Canada on
the Date of Filing.

7.8 Applicable Law

This Proposal shall be construed in accordance with the laws of the Province of Ontario and the
laws of Canada applicable therein and shall be treated in all respects as an Ontario contract.

7.9 Non Severability

It is intended that all provisions of this Proposal shall be fully binding on and effective between
all Persons named or referred to in this Proposal and in the event that any particular provision or
provisions of this Proposal is or are found to he void, voidable or unenforceable for any reason
whatever, then the remainder of this Proposal and all other provisions shall be void and of no
force or effect

7.1 0 Deeming Provisions

In this Proposal the deeming provisions are not rebuttable and are conclusive and irrevocable.

DATE[) atthe City ofToronte, in the Province of Ontario. this 3rd day of May. 2018

Per:

1482241 ONT

Main
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APPENDIX “D” 



Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAU LIST

IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE ) TUESDAY, THE 12th

)
JUSTICE HAINEY ^ DAY OF JUNE, 2018

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER re PROPOSAL APPROVAL

THIS MOTION, made by Crowe Soberman Inc., in its capacity as the proposal trustee 

(in such capacity, the “Proposal Trustee”) of 1482241 Ontario Limited (the “Debtor”), for an 

order, inter alia, (a) approving the fifth report of the Proposal Trustee dated April 13, 2018 (the 

“Fifth Report”) and the activities of the Proposal Trustee described therein; (b) approving the 

sixth report of the Proposal Trustee dated May 31, 2018 (the “Sixth Report”) and the activities 

of the Proposal Trustee described therein; (c) approving the Company’s proposal dated April 13, 

2018, as amended on May 3, 2018 (the “Proposal”); (d) establishing a dispute resolution process 

for any objections raised by the Debtor relating to claims filed in the proposal; and (e) approving 

the fees and disbursements of the Proposal Trustee, the Proposal Trustee’s counsel, and the 

Debtor’s counsel, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Sixth Report of the Proposal Trustee dated May 31, 2018 (the “Sixth 

Report”) and the appendices thereto, the fee affidavit of Hans Rizarri sworn May 29, 2018 (the 

“Rizarri Affidavit”), the fee affidavit of Ian Aversa sworn May 31, 2018 (the “Aversa



Affidavit”), and the affidavit of Alain Checroune sworn June 8, 2018, and on hearing the 

submissions of counsel for the Proposal Trustee, counsel for the Debtor and such other counsel 

as were present, no one appearing for any other person on the service list, although properly 

served as appears from the affidavit of service of Miranda Spence sworn June 1, 2018, filed,

1. THIS COURT ORDERS that the time for service of the notice of motion and the 

motion record is hereby abridged and validated so that this motion is properly returnable today 

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that the Fifth Report and the activities of the Proposal Trustee 

described therein be and are hereby approved.

3. THIS COURT ORDERS that the Sixth Report and the activities of the Proposal Trustee 

described therein be and are hereby approved.

4. THIS COURT ORDERS that the Amended Proposal be and is hereby approved.

5. THIS COURT ORDERS that any objections raised by the Company to claims filed by 

creditors shall be addressed as follows:

(a) the Proposal Trustee will make an initial determination as to whether a claim 

ought to be admitted or disallowed, and will advise the Company of its 

determination in this regard;

(b) the Company will communicate any objection to the admitted claims to the 

Proposal Trustee, in writing, including the basis for the objection, within seven 

days of the issuance of the Proposal Trustee’s decision in paragraph (a) above;



(c) the Proposal Trustee will consider the objection raised by the Company, and will 

advise the Company and the relevant creditor of its determination of the claim 

having regard for the Company’s objection;

(d) if the Proposal Trustee admits a claim after having reviewed the Company’s 

objection, the Company may seek to have its objection adjudicated on motion to

the Court upon gosling..with counsel fhr-the. PrvipmaLXm.stee,-

sufficientln-cover the

\\ and—-

(e) the Proposal Trustee will work with the Company to schedule any objection 

motions, with the goal of minimizing the number of Court attendances required to 

address any such motions.

6. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as 

described in the Sixth Report and as set out in the Rizarri Affidavit, be and are hereby approved, 

and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds.

7. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee’s 

counsel as described in the Sixth Report and as set out in the Aversa Affidavit, be and are hereby 

approved, and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds.

8. THIS COURT ORDERS that the fees and disbursements of the Debtor’s counsel in the 

sum of $75,562.61, be and are hereby approved, and the Proposal Trustee is hereby authorized to 

pay such fees from the Sale Proceeds.
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APPENDIX “G” 



Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE ) FRIDAY, THE 6th

JUSTICE \ L LQ ) DAY 0F DECEMBER, 2019

MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER

THIS MOTION, made by Crowe Soberman Inc., in its capacity as the proposal trustee 

(in such capacity, the “Proposal Trustee”) of 1482241 Ontario Limited (the “Debtor”), for an 

order, inter alia, (a) approving the ninth report of the Proposal Trustee dated December 2, 2019 

(the “Ninth Report”) and the activities of the Proposal Trustee described therein; (b) approving 

a process to address the Debtor’s objections to certain of the claims filed in the proceeding, as set 

out in the Ninth Report; and (c) approving the fees and disbursements of the Proposal Trustee, 

the Proposal Trustee’s counsel, and the Debtor’s counsel, was heard this day at 330 University 

Avenue, Toronto, Ontario.

ON READING the Ninth Report and the appendices thereto, the fee affidavit of Hans 

Rizarri sworn December 2, 2019 (the “Rizarri Affidavit”), and the fee affidavit of Ian Aversa 

sworn December 2, 2019 (the “Aversa Affidavit”), and on hearing the submissions of counsel 

for the Proposal Trustee, counsel for the Debtor and such other counsel as were present, no one



appearing for any other person on the service list, although properly served as appears from the 

affidavit of service of Miranda Spence sworn December 3, 2019, filed,

1. THIS COURT ORDERS that the time for service of the notice of motion and the 

motion record is hereby abridged and validated so that this motion is properly returnable today 

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that the Ninth Report and the activities of the Proposal Trustee 

described therein be and are hereby approved.

3. THIS COURT ORDERS that the Proposal Trustee is hereby authorized to make the 

following distributions to creditors from the Sale Proceeds, without further Order of the Court:

(a) the sum of $199,934.53 to Toronto Hydro;

(b) the sum of $26,375.57 to Canada Revenue Agency;

(c) the sum of $3,197.25 to the City of Toronto; and

(d) such further and other amounts as may be agreed to, in writing, by each of the 

Proposal Trustee, the Debtor and the applicable creditor.

4. THIS COURTS ORDERS that the Proposal Trustee is hereby authorized to make a 

distribution from the Sale Proceeds to the Debtor, in the sum of $350,000.

5. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as 

described in the Ninth Report and as set out in the Rizarri Affidavit, be and are hereby approved, 

and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds.



6. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee’s 

counsel as described in the Ninth Report and as set out in the Aversa Affidavit, be and are hereby 

approved, and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds.

7. THIS COURT ORDERS that the fees and disbursements of the Debtor’s counsel as 

described in the Ninth Report, be and are hereby approved, and the Proposal Trustee is hereby 

authorized co pay such fees from the Sale Proceeds.
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IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE CITY OF TORONTO, IN THE PROVINCE OF 
ONTARIO

Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY 
Proceedings commenced at Toronto

ORDER

AIRD & BERLIS LLP
Barristers and Solicitors 

Brookfield Place 
181 Bay Street, Suite 1800 

Toronto, ON M5J 2T9

Steven L. Graff (LSUC # 31871V)
Tel: (416) 865-7726 
Fax: (416) 863-1515 
Email: sgraff@airdberlis.com

Miranda Spence (LSUC # 60621M)
Tel: (416) 865-3414
Fax: (416)863-1515
Email: mspence@airdberlis.com

32371926.1

302553.00010/98816313.2
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CLAIMS PROCESS

4. THIS COURT ORDERS that the process for the adjudication of the remaining Disputed 

Creditors’ claims (as defined in Alain Checroune’s affidavit sworn January 13, 2020) will

proceed as follows:

UvdLodJu Alla/)c> C%jfuc
(a) each of the Disputed Creditors Will provide any and all documentation in support 

of its claim to the Debtor by January 31, 2020;

(b) on or before February 14th, 2020, the Debtor will contact a representative of each 
of the Disputed Creditors to discuss whether a settlement can be reached between 

the parties;

(c) if the Debtor and a Disputed Creditor are unable to reach a settlement by February

21, 2020, the Debtor and Disputed Credit shall agree to a motion date and 

corresponding timetable for a motion to determine the amount of the Disputed 

Creditor’s claim. If the Disputed Creditor and Debtor cannot agree to a schedule, 

the parties will seek the direction of this Court; and

(d) at any time after January 31, 2020, any party may seek the further advice and 

direction of the Court as necessary.

5. THIS COURT ORDERS that nothing in this Order alters in any way the terms of the 

Proposal, or the obligations or responsibilities of any party thereunder.
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Miranda Spence 
Direct: 416.865.3414 

Email: mspence@airdberlis.com   

January 5, 2022 

VIA EMAIL (hmanis@manislaw.ca)   

Manis Law 
2300 Yonge Street 
Suite 1600 
Toronto, ON M4P 1E4 
 

Attention: Howard Manis 
 

Dear Mr. Manis: 

RE: In the matter of the proposal of 1482241 Ontario Limited (the “Debtor”), 
bearing Court File No. 31-2303814 (the “Proposal Proceedings”) 
 

 

As you are aware, we are counsel to Crowe Soberman Inc., in its capacity as proposal trustee of 
the Debtor (in such capacity, the “Trustee”).  We write by way of a follow up to the Trustee’s letter 
of July 17, 2019, a copy of which is enclosed (the “Trustee’s Initial Determination”), and our 
subsequent communications. 

As set out in the Trustee’s Initial Determination, the Trustee proposed to admit in full certain filed 
claims.  By way of a letter dated October 22, 2019 from the Debtor’s former counsel, the Debtor 
objected to the payment of all but four of the claims the Trustee proposed to admit in full. 

Following that exchange of correspondence, the parties attended before Justice Pattillo and 
Justice Conway to address a process to adjudicate the outstanding disputes between the Debtor 
and certain creditors.  At our last attendance on March 11, 2020, Justice Conway directed that 
the Debtor engage in discussions with the creditors to seek to resolve the disputed claims before 
any further court attendances would be scheduled. 

We understand that the Debtor subsequently reached resolutions with Allevio Clinic #1 Toronto 
Inc. o/a Allevio Inc. and Daiken Applied Canada Inc., which were memorialized in a consent order 
dated July 27, 2020. 

Currently, the following claims remain outstanding (the “Outstanding Claims”): 

(a) Devy Smith Frank LLP: $128,153.49 

(b) GDI Services (Canada) LP: $95,746.42 

(c) North York Family Physicians Holdings Inc.: $46,442.42 

(d) Quality Allied Elevator : $18,247.23 

(e) Rogers: $871.56 

47098324.1 

mailto:mspence@airdberlis.com
mailto:hmanis@manislaw.ca
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As the Debtor has not made any progress towards resolving the outstanding claims since July 
2020, the Trustee has scheduled a motion on February 7, 2022 before Justice Conway.  On that 
date, the Trustee intends to seek the Court’s approval to pay the Outstanding Claims, in full, and 
seek its discharge. 

Should the Debtor intend to maintain its objection to any of the Outstanding Claims, we would 
appreciate hearing from you by no later than January 21, 2022.   

Yours very truly, 
 
AIRD & BERLIS LLP 
 
 
 
Miranda Spence 
MS/ 
Encl. 
 
cc:  Hans Rizarri 
 
38011262.1 



Crovve Crowe Soberman Inc.
Licensed Insolvency Trustee
Member Crowe Global

Ciowe SoLriirn Inc. 2 St. ClairAvenue East. Suite 1100
Toronto, ON M4T 2T5
416 929 2500
416 929 2555 Fax
1 877 929 2501 Toll Free
www.crowesobennaninc.com

July 17, 2019

1482241 Ontario Limited
do Blaney McMurtry LLP
2 Queen Street East
Suite 1500
Toronto, ON,
M5C 3G5

Attention: Mr. David UNman

Dear Sir:

Re: In the matter of the Proposal 011482241 Ontario Limited (the “Debtor”)

We write further to the Order of the Honourable Justice Hainey dated June 12, 2018 (the
“Order”), which sets out the procedure and process for the Debtor to object to claims filed
by creditors in the Proposal proceedings.

Please be advised that the Proposal Trustee has completed its initial review of the claims
received, and has made the following determinations as to whether those claims ought to
be admitted, disallowed, or partially disallowed. Please note that as per the Order, the
Debtor has seven days to communicate any objections to the admiffed claims in writing,
including the detailed basis for the Debtor’s objection.

Unsecured Creditor Claims Fully Admitted

Creditor Name Claim Amount
1- Canada Revenue Agency $3,972.76
2- Canada Revenue Agency $17,699.61
3- Daikin Applied Canada Inc. $12,353.69
4- Devry Smith Frank LLP $128,153.49
5- GDI Services (Canada) LP $95,746.42
6- North York Family Physician Holdings Inc. $46,442.42
7- Quality Allied Elevator $1 8,247.23
8-Rogers $871.56
9- Toronto Hydro- Electrical Systems Limited $199,934.53

Crows Soberman Inc. is a member of Crowe Global, a Swiss verein Each member firm of Crowe Global is a separate and independent legal entity Crows Soberman Inc is not
responsible or liable for any acts or omissions of Crawe Global or any other member of Crowe Global. Crawe Global does nat render any professional services and does not
have an ownership or partnership interest in Ctowe Soberman Inc

2019 Crows Soberman lnc



10- Treasurer- City of Toronto $3,197.25
11- YYZ Plumbing $17,960.20
Total Unsecured Claims Admitted $544,579.16

The Proposal Trustee notes that the Debtor has already been provided physical copies
of the claims referenced above.

Unsecured Creditor Claim Partially Admitted

The Creditor Allevio Clinic #1 Toronto Inc., has submitted an unsecured claim in the
amount of $486,030.06. The Proposal Trustee will be admitting the partial amount of
$284,126.08 and disallowing the partial amount of $201,903.98. The Proposal Trustee
will be preparing the disallowance notice to be sent following the expiry of the seven day
period identified above.

Unsecured Creditor Claim Disallowed

The Creditors Neelofar Ahmadi and James Hussaini have jointly submitted an equity claim
asserting a 20% interest to any remaining funds available after the claims of creditors have
been paid. The Proposal Trustee will be disallowing the claim in full. The Proposal Trustee
will be preparing the disallowance notices to be sent following the expiry of the seven day
period identified above.

Yo rsverytr I

IT, Cl R P
Manager

Crowe Soberman Inc.
Licensed Insolvency Trustee
Direct Line: 416 963 7140
Email: graeme.hamilton@crowesoberman.com
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Court File No. 31-2303814 

Estate No. 31-2303814
ONTARIO

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST)

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED,
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

EIGHTH REPORT OF THE PROPOSAL TRUSTEE
MAY 10,2019

INTRODUCTION

1, This report (the “Eighth Report”) is Hied by the Proposal Trustee. Unless otherwise noted, 

the defined terms used in this Eighth Report have the same meanings ascribed to them in the 

First Report through to the Seventh Report and the Supplemental Reports thereof.

PURPOSE

2. The purpose of this report (the “Eighth Report”) is to provide the Court with the following:

a, an update as to completing the administration of the estate and effecting a distribution 

to the Company’s creditors;

b. an update as to the discussions held between the Debtor and the Proposal Trustee as to 

the appropriate quantum of the Sale Proceeds to be released to the Debtor, and the 

appropriate amount to be held back to finalize the administration of the estate;

c, support for the Proposal Trustee’s motion for an Order of (his Honourable Court:

(i ) approving the activities of the Proposal Trustee as described in (his Eighth Report of 

the Proposal Trustee;

(ii) approving the Proposal Trustee’s recommended interim dividends and interim 

distribution to the Debtor; and

(iii) directing the Debtor to commence the proposed disallowance of claim procedures as 

outlined in the .Sixth Report of the Proposal Trustee.
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REQUEST FOR THE SALE PROCEEDS AND CONTINUED ADMINISTRATION

3. On October 15, 2018, the Company served an Amended Motion Record wherein it sought an 

Order, inter alia, directing the Proposal Trustee to disburse the entire Sale Proceeds to the 

Company. As at that date, a hearing to determine the Property Claimants’ appeal from the 

Proposal Trustee’s disallowance of their Property Claim (the “Property Claim Appeal”), had 

been scheduled to take place beginning December 3, 2018.

4. The Property Claim Appeal was heard December 4 and 5, 2018, and January 9, 2019 before 

the Honourable Justice Chiappetta. By reasons released January 24, 2019 (the “Chiappetta 

Decision”), Justice Chiappetta dismissed the Property Claim Appeal. A copy of the 

Chiappetta Decision is attached hereto as Appendix “A”.

5. The Property Claimants served a Notice of Appeal of the Chiappetta Decision on February 1, 

2019. A copy of the Notice of Appeal is attached hereto as Appendix “B”. After the Notice 

of Appeal was filed, the Proposal Trustee was advised that the Property Claimants had 

retained new counsel.

6. On February 13, 2019, counsel for each of the Proposal Trustee, the Company, and the 

Property Claimants attended a 9:30 appointment before the Honourable Justice Hainey to 

address the distribution of the Sale Proceeds to the Company. Justice Hainey endorsed as 

follows:

Mr. Paris [the Property Claimants’ new counsel] shall file an application for a stay 
of Justice Chiappetta’s decision within a week and report back when the stay 
application has been scheduled. I will not order any funds to be released while the 
stay application is pending.

A copy of the Endorsement of the Honourable Justice Hainey dated February 13, 2019 is 

attached hereto as Appendix “C”.

7. The Property Claimants did not initiate the stay application contemplated in the endorsement. 

Following the passing of that deadline, the Proposal Trustee began to consider what quantum 

of Sale Proceeds could be immediately distributed to the Company, while retaining sufficient 

funds in trust to satisfy the proven claims and complete the administration of the Proposal.
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8. As part of its analysis, the Proposal Trustee has met with the principal of the Company and 

provided various banking and accounting records, copies of the proof of claims received, and 

other requested materials from the administration of the estate.

9. On or about March 21, 2019, the Company advised the Proposal Trustee that it had retained 

new counsel at McCague Borlock LLP.

10. The Proposal Trustee and its counsel met with Mr. Eric Turkienicz of McCague Borlack on 

April 5, 2019, on without prejudice basis, to discuss the outstanding issues that must be 

addressed in order to complete the administration of the estate, with a view to determining the 

amount of Sale Proceeds to be immediately paid to the Company.

11. At the April 5 meeting, the Proposal Trustee tabled a draft schedule setting out a proposal for 

dealing with the remaining Sale Proceeds. The draft schedule provides for the following:

• payment of interim dividends to creditors whose claims are not disputed by the 

Company;

• a holdback of a sum sufficient to pay, in full, the claims submitted by creditors that 

are disputed by the Company. The Proposal Trustee does not propose to distribute 

any amounts to these creditors until such time as any objection motions are 

determined or settled;

• payment to the City of Toronto of an agreed settlement amount arising from two fire 

code violations issued against the Company and Avison Young in relation to the 

Duncan Mill Property;

• payment of agreed settlement amounts relating to the legal costs incurred by the First 

Mortgagee and the Second Mortgagee;

• payment of outstanding professional fees to the end of March 2019; and

• a holdback of a sum sufficient to cover future professional fees and ancillary matters, 

on the understanding that the only remaining matters to be addressed are (a) effecting 

distributions to creditors, and (b) seeking the Proposal Trustee’s discharge. The 

Proposal Trustee understands that the Company will take carriage of any opposition



motions arising from the disallowance or partial disallowance of any proofs of claim, 

in accordance with the process for addressing such objections set out in the Order 

dated June 12, 2018 (the “Proposal Approval Order”); and 

• payment to the Company of $2,800,000, reflecting the balance of the Sale Proceeds 

after the payments and holdbacks referred to above. This figure reflects the amount 

available as at April 5, 2019, and will be reduced by any distributions made to the 

Company for monthly operating expenses after April 5, 2019.

A copy of the draft schedule is attached hereto as Appendix “D”. A copy of the Proposal 

Approval Order is attached hereto as Appendix “E”, for reference purposes.

12. To date, the Company has refused to accept the Proposal Trustee’s proposed distribution of 

Sale Proceeds as set out in the draft schedule. The Proposal Trustee has advised the Company 

that there are no discretionary items in the draft schedule that can be further adjusted.

13. The nature of the discussions to date have also given the Proposal Trustee cause to be 

concerned that the Company intends to raise further issues that may result in further disputes 

and work to be conducted by the Proposal Trustee and its counsel. For example, as of the 

date of this report, the Company has not confirmed its agreement to an order permitting the 

Proposal Trustee to distribute to each of the First Mortgagee and the Second Mortgagee an 

agreed sum for costs. This is despite having been provided with evidence that each of these 

parties, through counsel, has already come to an agreement with the Company regarding these 

amounts. Copies of emails reflecting these agreements are attached hereto as Appendix “F”.

14. The Proposal Trustee understands that the Company has other concerns with the draft 

schedule. The Proposal Trustee has requested that the Company articulate its response in 

writing, in order to better understand the factual and legal basis for the objections. As of the 

date of this report, the Proposal Trustee has not received such a written response from the 

Company.
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15. On May 8, 2019, the Proposal Trustee received a new proof of claim filed by the Property 

Claimants, who now assert a 20% interest in any funds that are to be returned to the Company 

from the Sale Proceeds after creditors have been paid, on the basis of the Chiappetta Decision. 

A copy of the proof of claim is attached hereto as Appendix

16. As a result of having received this new proof of claim, the Proposal Trustee is of the view that 

the proposed payment to the Company reflected in the draft schedule must be reduced by a 

further 20%, to account for an appropriate holdback.

PROOFS OF CLAIM

17. In accordance with the Proposal Approval Order, the Proposal Trustee prepared and provided 

to tire Company a schedule summarizing the proofs of claim that have been submitted, and 

setting out the Proposal Trustee’s preliminary views with regard to which claims should be 

admitted, or hilly or partially disallowed, The Proposal Trustee also provided the Company 

with copies of the proofs of claim. A copy of the schedule is attached hereto as Exhibit “H”.

18. On April 9, 2019, the Company provided the Proposal Trustee with a responding schedule 

setting out its objection to the Proposal Trustee's proposed admissions.

19. The Proposal Trustee must now move forward with formalizing its position with regard to the 

Med claims, having the Company formalize its objections, and communicating with creditors 

in order to schedule opposition motions, as contemplated by the Proposal Approval Order.

All of which is respectfully submitted this 10lh day of May, 2019,

CROWE SOBERMAN INC.
Trustee acting under a Notice of Intention to Make a Proposal for
1410741 Ontario Limited, and not in its personal capacity

( iraeme iiai/ulton Lit, CiRP
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V.R. CHJAP.PETTA J.

Overview

[Ij The appellants, Jamshid Hussaini (“Hussaini”) and Neelofar Ahmadi (“Ahmadi”) 
(collectively “the Claimants”), appeal the disallowance of their claims in the bankruptcy 
proposal proceeding of 1482241 Ontario Limited (“148” or the “Debtor”). The Claimants are
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both real estate agents in the Toronto area, They are the principals of Homelife Dreams Reality 
Inc., which is a corporation incorporated pursuant to the laws of Ontario (“Homelife”).

[2] In 2012, the Claimants wanted to purchase a commercial property located at 240 Duncan 
Mill Road in Toronto, Ontario (the “Property”), The registered legal owner of the Property was 
148, an Ontario corporation wholly owned by Alain Checroime (“Checroune”) that carried on 
business buying, selling and managing commercial properties. 148 held the Property as trustee 
for Checroune.

[3] The Claimants attempted to purchase the Properly from 148, but were unsuccessful 
because of issues with financing and title, In a second attempt to ultimately acquire the Property, 
the Claimants entered into an agreement with Checroune to buy 100% of 148’s shares.

[4] By way of Share Purchase Agreement signed on June 22, 2012, the Claimants and 
Checroime agreed that Checroune would transfer 20% of the shares of 148 to the Claimants 
immediately, and that the balance of the shares would be transferred upon payment in full, with 
an October 1, 2015 closing date (the ’’June 22 Agreement”). By way of Amended Trust 
Declaration signed on the same day, the Claimants and Checroune agreed that Checroune would 
transfer and assign 20% of his beneficial interest in the Property to tire Claimants (the “Amended 
Trust”).

[5] The sale of the balance of the shares did not close.

[6] On June 13, 2014, the Claimants commenced an action against 148 and Checroune, 
seeking in part a declaration that they are beneficial owners of a 20% interest in the Property. A 
Fresh as Amended Claim was issued in November 14, 2016, Homelife was added as a party. The 
Claimants sought in part' a declaration that Checroune’s conduct as alleged therein was 
oppressive. This action was stayed when on October 13, 2017, 148 filed a Notice of Intention to 
Make a Proposal (the “Proposal Proceedings”) pursuant to s, 67 of the Bankruptcy and 
Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”).

[7] Crowe Soberman Inc. was appointed as the Proposal Trustee (the “Proposal Trustee”), 
The Proposal Trustee sold the Property to an arms-length purchaser at the end of February 2018. 
Tins agreement was approved by the Court on March 16, 2018. 148 submitted a proposal to its 
creditors on April 13, 2018. A requisite majority of creditors voted in favour of the proposal at a 
meeting held on May 4, 2018. The proposal was also approved by Court on June 12, 2018,

[8] The Claimants advanced two claims in the Proposal Proceedings: two property proofs of 
claim (collectively the “Property Claim”) collectively claiming a 20% beneficial interest in the 
Property (or the proceeds from sale) based on the Amended Trust and an unsecured proof of 
claim (the “Litigation Claim") seeking damages for lost opportunity and lost profit based on 
MS’s alleged oppressive conduct, along with legal fees incurred related to the 2014 litigation,

[9] The Proposal Trustee disallowed the Property Claim by way of Notice of Disallowance 
dated May 17, 2018,
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[10] Although the Proposal Trustee has not disallowed the Litigation Claim, Justice Dunphy 
ordered that the Litigation Claim may be treated as disallowed for the purposes of this hearing.

[11] The Claimants appeal the disallowances, seeking a declaration that both the Property 
Claim and the Litigation Claim are valid and enforceable claims in the Proposal Proceedings. For 
reasons set out below, I have concluded that the Claimants have failed to establish a proprietary 
interest in the Property either by way of express trust or constructive trust, such that the Property 
Claim is neither valid nor enforceable. Further, the Claimants have failed to prove that 148 acted 
in a manner that was oppressive to their interests such that the Litigation claim is neither valid 
nor enforceable.

Factual Background

Negotiation of the June 22 Agreement

[12] By Trust Declaration dated September 21, 2005, 148 held legal title to the Property in 
trust as a bare trustee for Checroune as the beneficiary (the “2005 Trust Declaration”). Pursuant 
to the 2005 Trust Declaration, 148 agreed to remit to Checroune all revenue owing from the 
Property and Checroune agreed to indemnify 148 for all liabilities relating to the Property.

[13] On February 8, 2012, the Claimants submitted an Agreement of Purchase and Sale to 
purchase the Property for $15 million (the “APS”). The Claimants intended to purchase the 
Property themselves, without partners. The Claimants were unable to purchase the property as 
contemplated by the APS. The Claimants encountered issues with assuming the first mortgage 
without a penalty considering a maturity date of October 2015, with a Certificate of Pending 
Litigation that was registered against the property and with financing the purchase,

[14] In consultation with their lawyer at the time, the Claimants developed a different way to 
achieve their end goal of owning the Property: they would purchase 100% of the shares of 148, 
the owner of the property, for $15 million.

[15] On June 6, 2012, the Claimants and Checroune entered into a written agreement whereby 
the Claimants would purchase Checroune’s shares in 148 (the “June 6 Agreement”). 148 was not 
a party to the June 6 Agreement. The June 6 Agreement reads in relevant part:

(a) 148 is the registered owner of the Property and the Property is subject to a 
mortgage in the amount of $9 million.

(b) Checroune will sell the Claimants 36.67% of the issued shares of 148 with the 
further 63.33% to be made available by Checroune to the Claimants and to be 
transferred after ail payments are made.

(c) The price payable for the purchased shares will be based on the sum of $6 million 
as the value of 148 subject to adjustments.

(d) The Claimants shall pay a deposit of $200,000 and a further sum of $2 million 
upon closing.
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(e) Closing means 10 days after the Claimants sign the offer, If for any reason the 
transaction does not close, the offer becomes null and void and the deposit will, be 
returned to the Claimants,

(f) The Claimants shall have tire rights of a 36.67% shareholder following closing 
■ and will be entitled to vote on the election of the board of directors, the

appointment of officers of the corporation and to share in the distribution of the 
profits of 148 to the extent of their shareholding,

(g) The Claimants have the right to manage tire Property, collect rents and enter into 
leases with Checroune’s written consent.

(h) Until the Claimants buy the full 100% of the shares in 148 as contemplated in the 
Agreement, they will not be permitted or entitled to manage the business of 148, 
retain profits, sell or re-mortgage the Property.

(i) Upon payment in full, Checroune will transfer the balance of the shares to the 
Claimants,

(j) Any liabilities arising out of matters occurring on or before the closing date or 
from existing litigation shall remain the responsibility of Checroune.

(k) The Claimants agree to accept title to the shares subject to the litigation brought 
by 214688 Ontario Ltd., provided that Checroune pay ail costs related to this

. litigation and any damages resulting from this litigation.

116] On June 22, the parties amended the June 6 Agreement to reflect the following;

(a) The Closing Date means Thursday June 21, 2012.

(b) The Claimants agree to purchase only 20% of the issued shares of 148 from
Checroune for a total of $ 1,2 million upon closing, $200,000 of which has already 
been paid. Upon payment of this sum, Checroune shall transfer to the Claimants 
20% of the shares of 148.

(c) The Claimants shall have the rights of a 20% shareholder following closing.

(d) The Claimants can thereafter purchase the remaining 80% of the shares of 148
from Checroune. The purchase price for the remainder of the shares shall be $4.8 
million (the remaining $13.8 million price adjusted by the $9 million existing 
mortgage). The closing date for the transfer of the balance of the shares shall be 
October 1, 2015, however, if the property can be refinanced without penalty then 
the closing date shall be October 1, 2014.

(e) ' Until the Claimants purchase 100% of Checroune’s shares, they will not be
entitled to manage the business of the corporation, retain profits, sell or re­
mortgage the property owned by the business.
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(f) The litigation shall be finally resolved by the date of the transfer of the balance of 
shares.

[17] On June 21, 2012, the Claimants paid Checroune $1 million, in addition to the $200,000 
deposit previously paid on June 6, 2012,

[18] On June 21 and 22, 2012 a number of documents were exchanged between the parties 
including:

(a) A director’s resolution, signed by Checroune as sole director of 148, transferring 
20% of his shares in 148 to the Claimants,

(b) Share Certificates in respect of 20% of the shares of 148,

(c) An Undertaking signed by Checroune to sell the remaining 80% of the shares to 
the Claimants, and

(d) The Amended Trust Declaration.

[19] The Amended Trust Declaration amends the 2005 Tmst Declaration wherein 148 as legal 
title-holder to the Property granted Checroune a 100% beneficial interest in the property. The 
Amended Trust assigns 20% of Checroune’s beneficial interest in the Property to the Claimants. 
The Amended Trust Declaration was not registered on title and not referenced in the June 22 
Agreement.

Subsequent Disputes between the Claimants and Checroune

[20] Subsequent to the June 22 Agreement, the Claimants began to lease the 6th floor of the 
Property from 148 as office space for Home life, In or about June 2014, the Claimants came to 
believe that Checroune intended to sell the Property to another purchaser. This prompted them to 
commence the 2014 Litigation. The Claimants state that in August 2014, Checroune began a 
campaign of intimidation and harassment so that they would no longer wish to purchase the 
balance of the shares. They allege that Checroune turned off the lights, elevators and heating 
during business hours and canceled valid access cards and parldng passes. Checroune denies that 
he engaged in such conduct. There is no third-party evidence before the Court.

[21] In October 2014, 148 terminated Homelife’s tenancy, alleging that it breached the terms 
of its lease with 148 by not obtaining Checroune’s consent prior to entering into sublease 
agreements. The Claimants deny this,

[22] On October 27, 2014, Justice Whitaker granted an injunction order restraining 148 and 
Checroune from disrapling Homelife’s business as well as from selling, mortgaging, 
encumbering or dealing with the Property or shares in 148 without, the Claimants’ consent. 
Checroune nonetheless obtained a second mortgage on the Property, which was registered on 
title on September 21,2016, without the Claimants’ knowledge,
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[23] Qn October I, 2015, Checroune tendered to the Claimants in an effort to close the 
transfer of the remaining 80% of the shares. The Claimants refused to close. Their position is that 
they did not close on tire purchase of the remaining 80% of the shares because Checroune failed 
to discharge the Certificate of Pending Litigation from title to the Property, as required by the 
June 22 Agreement. The Claimants did not attempt to extend the closing date and did not waive 
that condition of closing,

[24] In July 2016, Homelife left the Property and was no longer a tenant of 148.

148 's Banb'uptcy

[25] On October 13, 2017, 148 commenced restructuring proceedings by filing a Notice of 
Intention to Make a Proposal. Crowe Soberman Inc, was appointed as trustee with respect to the 
proposal,

[26] On November 3, 2017, the Court authorized the Proposal Trustee to sell the Property in 
accordance with a court-approved sale process, The Court expressly stated that its authorization 
did not detennine the validity or enforceability of the agreements to which the Claimants were a 
party with Checroune.

[27] At the end of February 2018, the Proposal Trustee entered into an Agreement of Purchase 
and Sale with respect to the Property with an arms-length purchaser, This agreement was 
approved by the Court on March 16, 2018, The approval order provided that tire sale proceeds 
should be held by the Proposal Trustee in trust,

[28] On April 13, 2018,148 submitted a Proposal to its creditors.

[29] On April 25, 2018, the Claimants advanced the following claim in the Proposal 
Proceedings, which is subject to this appeal:

Two property proofs of claim collectively claiming a 20% beneficial interest 
(15% for Hussaini and 5% for Ahmadi) in what are now proceeds from the sale of 
the Property based on the language of the- Amended Trust Declaration (the 
Property Claim),

[30] On May 3, 2018, the Claimants advanced the following claim in the Proposal 
Proceedings, which is also subject to this appeal:

Two unsecured proofs of claim seeking damages in the amount if approximately 
$42 million (the Litigation Claim),

[31] On May 4, 2018, a requisite majority of creditors voted in favour of the Proposal. The 
Claimants did not vote as their claims were treated as contingent claims.

[32] On June 12, 2018, the Proposal was approved by the Court, The Claimants did not 
oppose the approval of the Proposal or appeal the order approving it.
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[33] Fur the purposes of this appeal, the Claimants have reduced their Litigation Claim from 
42 million to 4 million, being the difference between the price they offered for the Property 
under the June 22 Agreement ($15 million) and the price the Proposal Trustee secured for the 
Property in the sale concluded in the Proposal ($19 million).

Issues

[34] The parties agree that this appeal presents to the Court the following issues;

(1) Do the Claimants each have a trust claim against 14B pursuant to s.67 of the BIA 
in respect of the Sale Proceeds of the Property currently held by the Proposal 
Trustee in trust?

(2) Should the Court find that a constructive trust arose benefitting the Claimants in 
respect of the Sale Proceeds of the Property currently held by the Proposal 
Trustee in trust or in respect of the $1.2 million paid by them to Checroune?

(3) If the Claimants each have trust claims with respect to the Sale Proceeds, what 
priority, if any, should be afforded to those trust claims?

(4) Do the Claimants have an unsecured claim for damages against 148 with respect 
to the breaches alleged in the Litigation Claim?

Analysis

I, Do the Claimants each have a trust claim against 148 pursuant to s,67 of the BIA in 
respect of the Sale Proceeds of the Property currently held by the Proposal Trustee in 
trust?

[35] I have concluded that the Claimants do not have a trust claim against 148 pursuant to s.67 
of the BIA in respect of the proceeds of the Property currently held by the Proposal Trustee in 
trust.

[36] The Claimants assert that the language of the Amended Trust created an express trust. 
The Amended Trust states that Checroune transfers and assigns 20% of his 100% beneficial 
interest in the Property to the Claimants. Despite this language however, it cannot be said that 
there was sufficient certainty of intention to create a trust with respect to the Property. The 
language of the 2012 Amended Trust Declaration must be interpreted contextually, considering 
the whole of the circumstances, including the factual matrix within which it was made and the 
conduct of the parties thereafter: Antle v, Canada, 2010 FCA 280, 413 N.R. 128, leave to appeal 
refused, [2010] S.C.C.A. No. 462 at paras. 11-14.

Law of Express Trust

[37] Certainty of intention is one of the three certainties necessary to create a trust. In order 
for a trust to have certainty of intention, the language used must show that the settlor intended 
that the recipient must hold the property on trust for the benefit of the beneficiary: Donovan
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W.M. Waters, Waters’ Law of Trusts in Canada, 4th ed (Toronto: Carswell, 2012) at 140. 
However, there is no magic in the word “trust”, intention is a matter of substance over form, and 
language alone cannot create a trust: Willis (Litigation Guardian of) v. Willis Estate (2006), 23 
E.T.R (3d) 292 (Ont. S.C.J.), affirmed, 2007 ONCA 552, 33 E.T.R. (3d) 187. It is important to 
interpret the words of a document purporting to create a trust in context. As stated by the Federal 
Court of Appeal hxAntle at para. 12: “A test that requires one to look at all of tire circumstances, 
and not just the words of the trust deed, is an approach that appears to have been adopted by 
Canadian courts generally.”

[38] The other two certainties are certainty of object and certainty of subject-matter. Certainty 
of object is the requirement that the beneficiary of the trust must be ascertainable. Certainty of 
subject-matter is the requirement that the property to be held on trust must be clearly identifiable 
at the time the trust comes into existence. The beneficial interest which each beneficiary should 
have in that property must also be clearly identifiable. These certainties are required so that 
trustees, courts, and settlors can be sure that a trust is being properly administrated according to 
its terms.

Application •

[39] 148 submits that tire Claimants have failed to satisfy their onus in proving certainty of 
subject matter. It notes that the Amended Trust refers to the Property including Assets such as 
chattels, fixtures, equipment, and leases and rental agreements, This,, it argues, is not only 
ambiguous in and of itself but is also inconsistent with the property the Claimants set out to 
acquire, namely 100% of the shares of 148,1 disagree. The Amended Trust agreement adopts the 
definition of the Property in the 2005 Trust Agreement and provides further certainty of subject- 
matter in terms of what a proprietary interest in the Property would include, It is not inconsistent 
with the Claimants’ intended ownership of 100% of the shares of 148, as 148 holds legal title to 
the Property and its assets,

[40] 148 further submits that the Claimants have not demonstrated certainty of intention to 
create a trust with respect to the Property. The Claimants’ position is that they have discharged 
this burden. They submit that the explicit language of the Amended Trust is the best evidence in 
determining certainty of intention. Certainty of intention is satisfied, it is argued, by the 
unambiguous language of the Amended Trust, which clearly assigns 20% of Checroune’s 
beneficial interest in the Property to the Claimants, I disagree.

[41] Certainty of intention relates to a clear intention that the trustee should hold property for 
the benefit of someone else, No particular form of words is required or determinative: Willis 
(Lit{gallon Guardian of) v. Willis Estate, 2007 ONCA 552, 33 E.T.R. (3d) 187 at para. 2, In this 
case, it is important to consider the language of the 2012 Amended Trust Declaration 
contextually with the parties’ stated and consistent intention for executing the Amended Trust 
and their conduct thereafter,

[42] The Claimants’ intent was always to own the Property outright. They had no intention to 
be joint owners of the Property with Checroune. Checroune’s intent was always to sell the 
Property outright. He had no intention to sell only part of the Property.
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[43] It was only when the Claimants were unable to purchase the Property that they turned 
their efforts to owning 100% of the shares of 148. The Claimants had no intention to be minority 
shareholders of the business of 148. They did not want any partners. They wanted to own 148 
outright so they could ultimately own the Property. Checroune’s intent was always to sell 100% 
of his shares of 148. He had no intent to work with a minority shareholder. If he could not sell 
the Property outright, he wanted to sell all of the shares of 148.

[44] Alimadi testified that the Claimants’ lawyer put together the strategy to purchase 100% of 
Checroune’s shares in 148 because the Claimants wanted to own the Properly but were unable to 
purchase it outright. The parties intended that the Claimants would acquire 100% of the shares of 
148 for $15 million, The share transaction was subsequently structured so the Claimants initially 
acquired 36,67% of the shares (later amended to 20% of the shares) and were obligated to 
purchase the balance at a later date, to be transferred upon further payment. On cross 
examination, Ahmadi admitted that the parties made this arrangement because the Claimants 
could not obtain financing to purchase 100% of the shares outright, considering the Certificate of 
Pending Litigation registered on the Property. The share purchase was therefore structured in two 
tranches, but it was always the parties’ shared intention that Checroune would sell 100% of his 
shares in 148 to the Claimants,

[45] It was in this context, upon the purchase of the first 20% of the shares and prior to the Hill 
completion of the intended share purchase, that the Amended Trust was executed.

[46] Ahmadi testified that the Claimants did not understand tire details of the documents and 
did not understand the specifics relating to the Amended Trust, including the differences between 
beneficial and legal interests. Her evidence is that the Claimants understood that the purpose of 
the Amended Trust was “to protect our interest and to become the owners.” It provided a 
measure of security to ensure that Checroune did not sell the Property without the Claimants’ 
knowledge, pending the completion of the sale of the remaining shares pursuant to the June 22 
Agreement. It therefore further served as an incentive to Checroune to comply with his 
obligations as defined in the June 22 Agreement in facilitating tire sale of the remaining shares.

[47] Alimadi described the Amended Trust as “extra security” to protect the Claimants’ 
interests in ultimately acquiring 100% of the shares of 148 and, as a result, 100% of the Property. 
There is no evidence to suggest that at the time of the Amended Trust, the Claimants intended to 
receive a 20% proprietary or beneficial interest in the Property. Rather, the evidence is that the 
Claimants intended the Amended Trust to serve as security towards the close of the sale of the 
remaining 80% of the shares, and nothing more.

[48] Similarly, Checroune\s evidence is that the Amended Trust was intended to act as 
“security” or to provide “additional securi ty” pending the intended transfer of the remaining 80% 
of the shares. He states that he never intended to convey any part of the Property until the 
Claimants paid in full for 100% of the shares as contemplated by the June 22 Agreement.

[49] Tile parties’ stated shared intention in creating the Amended Trust is demonstrated by 
their conduct- subsequent its execution. At no time did the parties act in a manner consistent with 
the Claimants’ enjoying a beneficial interest in the Property. For over three years, the Claimants
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did not contribute to the ongoing expenses related to the Property, including maintenance and 
any payments toward the existing $9 million mortgage, despite the obligation of the beneficial 
owner pursuant to the 2005 Trust Declaration to indemnify 148 for all liabilities relating to the 
Property, Similarly, at no time did the Claimants receive a share of profits derived from the 
Property, despite 148’s obligation pursuant to the 2005 Trust Declaration to remit all revenue 
owing from the Property to the beneficial owner. Significantly, this conduct is also consistent 
with the parties’ intention as reflected in the June 22 Agreement that until the Claimants 
purchased 100% of Checroune’s shares, the Claimants would not be entitled to retain profits.

[50] The parties’ demonstrated conduct fails to indicate the Amended Trust was intended to 
transfer a partial proprietary interest Rather, it underscores their stated intention that the 
Amended Trust was intended to protect the Claimants’ contractual agreement with Checrotme to 
complete the purchase of the remaining shares.

[51] For these reasons, T have concluded the Amended Trust does not constitute an express 
trust as the Claimants have not demonstrated that there was certainty of intention,

The Amended Trust post-October 2015

[52] The transfer of the remaining shares as intended by the parties and contracted by the June 
22 Agreement did not close on October 1, 2015, 1 agree with 148 that the Amended Trust, 
intended by the parties to secure the closing, is therefore rendered moot as of October 2015 as 
there is nothing more to secure,

[53] The Claimants paid Checroune $1.2 million for 20% of the shares of 148 in furtherance 
of their intention as set out in the June 22 Agreement to acquire 100% of the shares. Today, they 
own 20% of the shares of a bankrupt company. At no time did they wish to own only 20% of the 
shares. The Claimants may have legal recourse against Checroune in this regard as a party to the 
June 22 Agreement. They do not have a claim against 148, however, with respect to any rights 
arising from the Amended Trust.

2, Should the Court find that a constructive trust arose benejitting the Claimants in respect 
ofi the Sale Proceeds of the Property currently held by the Proposal Trustee in trust or in 
respect of the $1,2 million paid by them to Checroune?

[54] In the alternative, the Claimants submit that a constructive trust ought to be imposed over 
the sale proceeds in order to recognize their beneficial interest, It is their position that unless this 
remedy is applied, 148 and Us creditors will be unjustly enriched at the Claimants’ expense.

Law of Constructive Trust

[55] A constructive trust arises by operation of law as a means for equity to combat behaviour 
that is contrary to good conscience. It is a remedy for unconscionable transactions: Soulos v, 
Korkontzilas, [1997] 2 S.C.R. 217 at paras, 18, 32, 45, Constructive trusts can arise in many 
circumstances, including to remedy an unjust enrichment; or to confiscate profits flowing from a 
wrong,
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[56] The Claimants advance arguments based on both circumstances. They claim that 148 has 
been unjustly enriched, and that 148 has wrongfully breached an equitable duty to them and 
profited as a result,

[57] The elements of an imjust enrichment claim are: a benefit to one party, a corresponding 
deprivation to the other, and no juridical reason for the transfer of value: Kerr v, Baranow, 2011 
SCC 10, [2011] 1 S.C.R. 249 at para, 32, The enrichment must correspond with a deprivation 
from the plaintiff. The purpose of the unjust enrichment doefrine is to reverse unjust transfers, 
Accordingly, it must first be determined whether wealth has moved from the plaintiff to the 
defendant: Professional Institute of the Public Service of Canada v. Canada, 2012 SCC 71, 
[2012] 3 S.C.R. 660 at paras, 151-152. In order for a constructive trust to arise to remedy the 
unjust enrichment, monetary damages must be inadequate to compensate the plaintiff, and there 
must be a link between the benefit alleged to have been provided and the property over winch the 
constructive trust is claimed; Peter v. Beblow, [1993] 1 S.C.R, 980 at para. 31.

[58] The Supreme Court hi Soulos at para, 45 outlined four conditions that should generally 
be satisfied in order for a constructive trust based on wrongful conduct to arise:

(1) The defendant must have been under an equitable obligation, that is, an obligation 
of the type that courts of equity have enforced, in relation to the activities giving 
rise to the assets in his hands;

(2) ' The assets in the hands of the defendant must be shown to have resulted from
deemed or actual agency activities of the defendant in breach of his equitable 
obligation to the plaintiff;

(3) The plaintiff must show a legitimate reason for seeking a proprietary remedy, 
either personal or related to the need to ensure that others like the defendant

■ remain faithful to their duties; and

(4) There must be no facts which would render the imposition of a constructive trust 
unjust in all the circumstances of tire case.

Application

[59] The Claimants argue that 148 has been enriched by its breach of its duty as trustee to the 
Claimants. They argue that it has utilized the Property for its own benefit both prior to and after 
the filing of tire Notice of Intention to Make a Proposal without regard to tire Claimants’ 
beneficial interest in the Property. This position, however, presumes that the Claimants enjoy a 
beneficial interest in the Property, For the reasons outlined above, I have concluded that they do 
not. 148 does not owe an equitable duty as trustee to the Claimants. Therefore, the first condition 
outlined by the Supreme Court in Soulos is not met.

[60] The Claimants further argue that 148 has been unjustly enriched to the extent that 
Checroune used the $ 1.2 million he received from the Claimants to satisfy amounts purportedly 
owed by Homelife to 148. This submission confuses the various contractual relationships of the 
Claimants, Homelife, Checroune and 148. The payment by the Claimants of $1.2 million was
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made to Checroune pursuant to the June 22 Agreement, If there is an enrichment, it is to 
Checroune personally. Neither Homelife nor 148 were parties to the contract pursuant to which 
the Claimants paid Checroune the $1.2 million,

[61] The Claimants submit that they have been deprived of the fluids they paid in good faith in 
furtherance of their intention to acquire 100% of the shares of 148, the security they relied upon 
in the form of the Amended Trust and any benefits agreed upon in the June 22 Agreement. 
Again, if there is a deprivation it is at the hands of Checroune personally and not 148. The 
Claimants’ alleged deprivation does not correspond to 148’s alleged enrichment,

[62] Finally, the Claimants argue that there is no justification at law for 148 to retain "these 
benefits”. For reasons noted above, however, it cannot be said that 148 was enriched as a non- 
party to the June 22 Agreement.

3. If the Claimants each have (rust claims with respect to the Sale Proceeds, what priority, 
if any, should be afforded to those trust claims?

[63] I have concluded that the Claimants do not have trust claims with respect to the sale 
proceeds. I will nonetheless analyze the issue of priority, in case I am incorrect in this 
conclusion.

[64] The Claimants argue that if it is found that the Amended Trust grants them a proprietary 
interest, they are entitled to 20% of the sale proceeds, excluding all amounts paid under the 
Second Mortgage and any amounts paid to 148 and its counsel under the Proposal.

[65] 148 argues that if it is found that the Claimants are beneficiaries in accordance with the 
Amended Trust, 148’s liabilities in respect of the Property are properly deducted from the .sale 
proceeds before any residual benefit is paid to the Claimants or Checroune.

[66] I agree with 148. The 2005 Trust Declaration provides that 148 holds legal title to the 
Property as bare trustee for Checroune, who holds the entire beneficial interest in the Property. It 
further states that Checroune as beneficiary shall fully indemnify 148 as trustee from all 
liabilities, obligations, claims, charges, encumbrances and responsibilities, as well as all costs 
and expenses in connection with the Property including legal expenses. These terms were not 
altered in the Amended Trust. The terms of the trust itself are such that the Claimants do not 
have aright to the sale proceeds until 148’s obligations are otherwise satisfied.

[67] This is consistent with the nature of a beneficiary’s rights to the trust property. The 
beneficiary has no rights over tire trust property, only rights over the trustee’s actions with regard 
to the trust property. The trustee is the legal owner of tire trust property, and has tire rights 
necessary to direct trust assets to pay trust creditors. A trustee further has a right to reimburse 
himself or herself out of trust assets. For that purpose, trustees have priority as against 
beneficiaries in the trust property; Lionel Smith, "Trust and Patrimony”, (2009) 28 ETPJ, 332.

[68] Where a trust directs that the trustee should make certain payments to a beneficiary, the 
beneficiary usually receives that benefit subject to deductions for the expenses of the trust 
property. This issue commonly arises in cases where there is a dispute between successive
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beneficiaries about from where trust expenses should be deducted. If a beneficiary is entitled to 
the income produced by trust capital for life, for example, they usually receive that income 
subject to deduction for ordinary, recurring expenses such as repairs or property taxes. Major 
occasional improvements or expenditures are usually paid out of the trust capital, which may be 
subject to the beneficial interest of a different beneficiary. In all cases, it is always open to the 
settlor to dictate how the trust expenses are to be paid; Waters ’ Law of Trusts in Canada at 1028.

[69] If the Claimants are beneficiaries under the Amended Trust therefore, the nature of the 
Claimants’ rights are such that MS’s liabilities are deducted from the sale proceeds before any 
residual benefit is paid to the Claimants or Checroune. To do otherwise would be to ignore the 
express language of the Amended Trust and grant a priority contrary to that recognized in law.

</. Do the Claimants have an unsecured claim for damages against 148 with respect to the 
breaches alleged in the Litigation Claim?

[70] As shareholders of 148, the Claimants are permitted to apply for a court order under the 
oppression remedy provisions oi the Business Corporations Act (Ontario), R.S.O, 1990, c. B. 16, 
s.248 (the “OBCA”). The oppression remedy provisions of the OBCA state that where a court is 
satisfied that, the business or affairs of the corporation have been carried on or conducted in a 
manner that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of a 
shareholder, the court may make an order to rectify the matters complained of (s.248(2)),

[71] The Litigation Claim is based on the allegations as set out in the Fresh as Amended 
Statement of Claim dated November 14, 2016. In that Claim, the Claimants seek a declaration of 
oppressive conduct or damages for oppressive conduct as against Checroune personally, not 148. 
The Claimants plead therein that 148 was an agent for Checroune and that Checroune is 
personally liable for the actions of 148,

[72] The allegations of improper conduct before the Court are similarly restricted to 
allegations about Checroune’s actions. Ahmadi states (and Checroune denies) that Checroune 
turned off the lights and the elevators in tire building at the Property and that he harassed 
subtenants. •

[73] The onus is on the complainant pleading oppressive conduct to identify the expectation 
that he or she claims has been breached by the conduct in question and to establish that such 
expectations are reasonable: BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R. 
460 at para, 70.

[74] The Claimants have not provided any evidence in terms of their reasonable expectations, 
Ahmadi states that Checroune never involved the Claimants in the management of 148, never 
invited them to a shareholders’ meeting and kept them in the dark about MS’s operations and 
finances. She did not state that this amounted to a breach of a reasonable expectation,

[75] Practically speaking, there were only two shareholders of 148, It defies commercial 
reality that a shareholders’ meeting would be called, particularly as the Claimants did not request 
a meeting and the parties spoke daily about the business of 148, Contrary to Ahmadi’s evidence,
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Checroune testified that he provided the Claimants with financial information about 148 and 
access to information in general.

[76] The Claimants argue that the June 22 Agreement created reasonable expectations that 
they would gain the associated tights of a 20% shareholder. The Agreement clearly states, 
however, that until the Claimants became 100% shareholders of 148, they could not manage the 
business, retain profits from the business, or mortgage or sell the business.

[77] In my view, therefore, the Claimants have failed to demonstrate that 148 engaged in 
oppressive conduct or breached their reasonable expectations.

Damages

[78] For the purpose of damages, the Claimants argue that they reasonably expected that they 
would become the owners of the Property. It is appropriate, they submit, to therefore award them 
damages in the amount of $4 million, being the difference between the price that they proposed 
to pay under the June 22 Agreement and the price the Property ultimately sold for under the 
Proposal.

[79] The Claimants have failed to consistently state their reasonable expectations. They have 
failed to explain how this remedy is connected to their reasonable expectations pursuant to the 
June 22 Agreement or the alleged oppressive conduct of 148. The Claimants’ damages would 
only be based on the difference between the price in their agreement and the price the Property 
ultimately sold for if the agreement had been for the purchase of the Property. There is no 
evidence of this. In fact, the Claimants concluded an agreement to purchase 100% of 
Checroune’s shares in 148, not the Property. If oppressive conduct was found, which it was not, 
damages would appropriately flow from the failed June 22 Agreement, and would reflect the 
impact of the oppressive conduct on the price of 148’s shares.

Disposition

[80] It is for these reasons the appeal is dismissed,

[81] The parties are encouraged to agree on an appropriate costs award. If unable to do so, I 
will receive submissions of not more than three pages in writing. 148 shall submit their 
submissions within 30 days, The Claimants shall submit their submissions in response within 20 
days thereafter. A Reply, if any, shall be submitted within 10 days thereafter.

V.R. Chiappetta J.

Released: January 24, 2019
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Court File No. 31-2303814 
Court of Appeal No.

COURT OF APPEAL FOR ONTARIO

BETWEEN;

JAMSHID HUSSAINI and NEELOFAR AHMADI

- and -

Appellants 
(Appellants in Appeal)

1482241 ONTARIO LIMITED AND CROWE SOBERMAN INC,,
IN ITS CAPACITY AS THE PROPOSAL 

TRUSTEE FOR 1482241 ONTARIO LIMITED
Respondents 

(Respondents in Appeal)

NOTICE OF APPEAL

THE APPELLANTS, Jamshid Hussaini and Neelofar Ahmadi, APPEAL to the 

Court of Appeal from the order of The Honourable Madam Justice Chlappetta dated 

January 2.4, 2019 (the "Order") made at Toronto.

THE APPELLANTS ASK that the Order be set aside and an order be granted 

as follows:

1. an order declaring that the Appellants have a valid trust claim pursuant to s. 67 

of the Bankruptcy and Insolvency Act (“B\Pk') against 1482241 Ontario Limited (“148").

2. in the alternative, an order declaring that the Appellants have a constructive trust 

claim In respect of the Sale Proceeds of the Property (as defined below);

3. an order declaring that the Appellants' trust claims rank in priority to the creditors 

of 148 in respect of the Sale Proceeds;

37009301.4
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4. an order declaring that the Appellants have a valid unsecured claim for damages 

against 148 pursuant to s. 248 of the Business Corporations Act (Ontario) (“Unsecured 

Claim”);

5. an order for costs of this Appeal In favour of the Appellants.

THE GROUNDS OF APPEAL are as follows:

1. In the proposal proceedings of 148, the Appellants appealed the disallowance of 

their property claims by Crowe Soberman Inc., the trustee acting under the proposal of 

148 (the 'Trustee'1). Their unsecured claims filed with the Trustee were also deemed to 

be disallowed by the Court and, accordingly, were subject to the Appellants’ appeal.

2. The Motion Judge dismissed the Appellants' appeal based on her conclusion 

that the Appellants do not have trust claims pursuant to s. 67 of the BIA in respect to the 

property located at 240 Duncan Mill in Toronto (the "Property") or the sale proceeds 

resulting from the sale of the Property (“Sale Proceeds'1). The Motion Judge also 

dismissed their appeal of the deemed disallowance of their Unsecured Claim.

3. The decision of the Motion Judge Is a final determination of the Appellants' 

economic interests. The decision results in a significant loss to the Appellants as it 

forecloses the Appellants’ claim to a beneficial interest in the Property and the resulting 

Sale Proceeds and negates their ability to recover the $1,200,000 they paid in good 

faith to acquire the shares of 148 and a 20% beneficial Interest in the Property and their 

claim for damages pursuant to the Business Corporations Act (Ontario).

37009301 4
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4. The effect of the Motion Judge's decision is that 148 will have been able to use 

the BIA proposal regime to discharge the Appellants' valid trust claims and evade the 

ramifications of its wrongful conduct - a result which is both commercially unreasonable 

and inequitable.

Express Trust

5. The Appellants respectfully submit that the Motion Judge made the following 

errors in finding that the Amended Trust Declaration dated June 22, 2012 (the 

"Amended Trust”) did not establish an express trust:

(a) The Motion Judge erred In law in failing to apply the general principles 

for interpreting a commercial contract established in Sattva Capital 

Carp. v. Creston Maly Corp., 2014 SCC 53;

(b) The Motion Judge erred in failing to consider: (1) the clear language of 

the Amended Trust establishing the mutual intention of the parties to 

grant the Appellants' a beneficial interest in the Property; (2) the 

objective evidence available to the Court underlying the negotiation and 

execution of the Amended Trust; (3) the purpose that the Amended Trust 

served in the context of the underlying transaction; and (4) the parties' 

mutual evidence that the Amended Trust was to serve as additional 

security or protection for the Appellants pending the closing of the 

Appellants' acquisition of the balance of the shares in 148;

(c) the Motion Judge erred by failing to interpret the Amended Trust in a 

manner that accords with commercial principles and good business 

sense.

37009301,4
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(d) The Motion Judge improperly relied upon the subjective intention of Alain 

Checroune (“Checroune”) and the conduct subsequent to the execution 

of the Amended Trust as opposed to the surrounding circumstances 

known to the parties at the time of the formation of the contract;

(e) The Motion Judge erred in imposing an implied term to the Amended 

Trust that it was rendered moot due to the parties' failure to close under 

the share purchase agreement ("SPA") on October 1, 2015, based on 

the fact that: (1) the Amended Trust contains no term or provision to this 

effect, and (2) the failure to close was solely due to the failure of 148 and 

Mr. Checroune to resolve all outstanding litigation as of that date as 

required by the terms of the SPA. The effect is that the Motion Judge 

created a new agreement;

(f) The Motion Judge erred in relying upon the Appellants’ evidence that 

they did not intend to be minority shareholders or partners with Mr. 

Checroune indefinitely to conclude that they did not Intend to acquire a 

beneficial interest in the Property. The Appellants’ uncontradicted 

evidence was that they always intended to become owners of the 

Property;

(g) The Motion Judge, in assessing the intention of the parties, erred in 

disregarding the terms of the SPA that entitled the Appellants to manage 

the Property, enter into leases and collect rents;

6. The Appellants respectfully submit that the Motion Judge's conclusion that they 

did not have any claim against 148 with respect to any rights arising from the Amended 

Trust is: (i) inconsistent with her finding that the Appellants own 20% of the shares of
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148; and (ii) disregards the clear and unambiguous wording of the Amended Trust 

which states that the Appellants hold a 20% beneficial interest in the Property;

Constructive Trust

7. The Motion Judge erred in concluding that 148 did not owe an equitabie 

obligation as trustee to the Appellants in the face of the unambiguous wording of the 

Amended Trust;

8. The Motion Judge erred in failing to find that 148 was enriched by; (i) its 

contravention of the Order of Justice Whitaker dated October 27, 2014 (the “injunction 

Order"’) in granting a second mortgage in September 2016 on the Property in the 

amount of $1.42 million (the “Second Mortgage'1); and (ii) being able to utilize the 

Property and the resulting Sale Proceeds both prior to filing its proposal and as the 

central component to Its BIA proposal without regard for the Appellants’ beneficial 

interest;

9. The Motion Judge erred in failing to consider the inequitable result that arises 

from the Appellants’ beneficial Interest being disallowed due to the wrongful conduct of 

148 and its principal, including the failure to satisfy a term in the SPA (which was in their 

sole control) and their oppressive conduct toward the Appellants and their company;

10. The Motion Judge erred in failing to consider the inequity resulting from 148 

benefitting from being able to apply the $1.2 million personally paid by the Appellants to 

amounts owed by the Appellants' company, while the Appellants are deprived of their 

beneficial interest in the Property and the Sale Proceeds;

37009301.4
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Priority

11, The Motion Judge erred in finding that, if the Appellants have valid trust claims, 

MB's liabilities are properly deducted from the Sale Proceeds prior to any amounts 

being paid to the Appellants;

12, The Motion Judge erred by finding that the Amended Trust creates an obligation 

for the Appellants to indemnify 148 as trustee in respect to all of its liabilities despite the 

fact that the only party identified in the trust documents as having an obligation to 

indemnify was Mr, Checroune;

13, The Motion Judge erred by disregarding the fact that Checroune specifically 

agreed to assume responsibility for various liabilities of 148, including legal fees, 

pursuant to the terms of the SPA.

Unsecured Claim

14. The Motion Judge erred in concluding that Ms, Ahmadi's evidence that the 

Appellants were: (1) never permitted to exercise their rights as a 20% shareholder, 

including voting on the election of the board of directors or the appointment of officers of 

148; (2) never invited to shareholders' meetings; and (3) never consulted about MB’s 

operations, finances, and expenses, was not sufficient evidence of their reasonable 

expectations as minority shareholders in respect to their oppression claim.

15. The Motion Judge erred in disregarding MB’s refusal to allow the Appellants to 

participate in the management of the Property, the collection of rents and leasing units 

in the building despite the clear terms of the SPA as evidence of MB's oppressive 

conduct;

37009301.4
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16, The Motion Judge erred by failing to consider 148’s contravention of the 

Injunction Order by permitting the registration of the Second Mortgage in determining 

whether oppressive conduct;

17, Such further and other grounds as counsel may advise and this Honourable 

Court permit.

THE BASIS OF THE APPELLATE COURT'S JURISDICTION IS:

(a) Section 6(1 )(b) of the Courts of Justice Act, R.S.O. 1990 c. C43, as 

amended, as the order under appeal is a final order of a judge of the 

Superior Court of Justice and is not an order referred to in section 

19(1)(a) or an order from which an appeal lies to the Divisional Court 

under another Act;

(b) Section 193(c) of the BIA, and leave to appeal is not required; and

(c) In the alternative, if leave to appeal is required under section 193(e) of 

the BIA is required, the Appellants seek leave to appeal and staying the 

Order pending disposition of the appeal.

February 1 , 2019

MILLERTHOMSON LLP
Scotia Piaza
40 King Street West, Suite 5800 
P.O, Box 1011
Toronto, ON Canada M5H 3S1

Craig A. Mills LSUC#; 40947B 
Email.' cmills@millerthomson,com 
Tel: 416,595,8596 
Fax: 416,595,8695

37009301.4
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Ivan Merrow ISO#; 70084U 
Tel: 905.415.8737 
imerrow@mlllerthomson.com

Lawyers for the Appellants

BLANEY McMURTRY LLP
Barristers and Solicitors 
1500-2 Queen Street East 
Toronto, ON MSG 3G5

Mervyn Abramowitz 
Tel: 416,597,4887 
416.593.3396
Email: mabramowitz@blaney.coin

David Ullmann (LSUC #423571)
Tel: (416) 596-4289 
Fax: (416) 594-2437 
Email: dullmann@blaney,com

Lawyers for 1482241 Ontario Limited

AIRD BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Miranda Spence
Tel: (416) 865-3414
Fax (416) 863-1515
Email: mspence@airdberlis,com

Lawyers for the Respondent, Crowe Soberman Inc
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Court File No. 31-2303814 
Court of Appeal No.

COURT OF APPEAL FOR ONTARIO

B ETW E E N;

JAMSHID HUSSAINI and NEELOFAR AHMADI

- and -

Appellants 
(Appellants in Appeal)

1482241 ONTARIO LIMITED AND CROWE SOBERMAN INC.,
IN ITS CAPACITY AS THE PROPOSAL 

TRUSTEE FOR 1482241 ONTARIO LIMITED
Respondents 

(Respondents In Appeal)

APPELLANTS’ CERTIFICATE

The Appellants certify that the following evidence is required for the appeal, in 

the Appellants1 opinion:

1. Motion Record of the Moving Parties, Neelofar Ahmadi, Jamshid Hussaini and 

Homelife Dreams Reality Inc. dated September 28, 2018;

2. Motion Record of 1482241 Ontario Limited dated October 26, 2018;

3. Reply Affidavits of the Moving Parties, Neelofar Ahmadi, Jamshid Hussaini 

and Homelife Dreams Reality Inc. dated November 13, 2018; and

4. Transcripts of the oral evidence of Neelofar Ahmadi and Alain Checroune 

dated December 4 and 5, 2018,

February 1, 2019

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800 
P.O. Box 1011

37090749.1
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TO: BLANEY McMURTRY LLP
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1500 * 2 Queen Street East 
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Mervyn Abramowitz 
Tel: 416,597.4887 
416.593,3396
Email: mabramowitz@blaney.com

David Ullmann (LSUC #423571)
Tel: (416) 596-4289 
Fax; (416) 594-2437 
Email: dullmariri@blaney.com
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14S1Z41 Ontario Inc
Analysis of Proposed Inienm Dividends and Distribution to Debtor

Secunid Creditors

Carudr. flo.'iJjnp; 
Canada .Heveoue

Filed Piior to Deodlin
Betnewfid by Crowe

; PoC with scliedule "A’* Opposed by Debtor

Analysis as of March 27 ZQ19 
Deferred Disputed

NOTE 1 NOTE 2
:CM.72e U3

Proposed 

Interim Dividend

Unseated Creditors Fifed Prior to Doadfiiic Oppcsgd ty Dehioi

A Checroune Realty C 

Alain Ciecroune 

Alain CHecrourie 
AL.tn Checiaur.e 

Alley uj Clinic Pi 

Caruda Ha<dinr,i 

Coruda HoJdinri

n.icr.

Applied Canada Inc

Tionh 'Ysik Family rhy-icn 

OudHiea Elevator Repoir

Treatuter- Oty of ) 

i'Y£ Piumpirb-

S53.0i£ 'JS 

4350.CCC 00 

i.44U,OQC.OO 
i2.QCO.OOG 00 

4£p.05G.!/5 

1313321.64 

15S,SSe.u5 

17.d5S.G1

123,153.45

401.234.SS

46.442.42

10,247.25

371.56

3.157.25 

17.SSO.20

Parjijiiy- See Schedule

553,01533

4350.000.00

1.440,000.00

12.000,000.00

1310.321 64 

126.SS3.6S

5 456,050.06

128,153.49

35.745.42

100,934.53

3.197.25

Contingent Creditors Filed Prior to Deadline Admitted by Crowe Opposed by Debtor

Chanj’-Sacn Yoo 

Clear Custom Broken 

Home Life Drenrnv P.ealt1 

Jamdud Huisauu 

Neotol.rr Ahmadi

SOO.Ciju.CO

500,000.00

42.750.000.00

42.75Q.CC0.0O

42,750.000.00

No
Contingent

Contingent

ContiRgem

CommG12.n1
S 19.757.92537 S 8GS.S2S.07 s 623.11632

Balance In trust account as of 2B-Feh-19 $ 4,643,671.61

Fire Code Violation Fine 5 [15,000.00'

First and Second mortgage settlement NOTES S [50,000-00}

Blaney (D.UIImannl invoice Get 31.2018 NOTE 6 S (26,046321

Bianey |0-Ullmonn) invoice lan 31. 2019 NOTES s [139,066.51}

Blaney jD-Ullmann) time to Mar 27. 2019 NOTES s [2a.250.00j
AtrdSSe.'ternvoire Maris, 201.9 NOTES s 115.101.72}
Crowe Sobermtm Inc. time Mar 22, 20 LS NOTES s (38.421.41) 5 (311.SOB.6G!

Proposed interim dividends NOTE? s {522.11638)

Holdback for Disputed by debtor claims NOTE? s (505,825.07} 5 [1.427.941 35)

Subtotal S 2,903,823.60

Proposed payment to debtor NOTES S 2,800,000.00
Net in trust account after above hoidback/distributior $ 103,823.60

NOTE 1 Claimants are to agree La be deferred, not participare in a dividend, and agree to tbe dividend payments

NOTE 2 Claims are to be disallowed by the Trustee and/or Debtor pursuant to protocol determined by Court

NOTE 3 Partial claim supported per review by Trustee, balance contingent

NOTE 4 Possible agreement between claimant and debtor - outstanding

NOTE 5 First and second mortgage agreement, Court Order outstanding

NOTE 6 To be paid by Court Order

NOTE ? Actual dividend and holdbacks to be determined by actual results in notes above 

NOTE 8 Actus/ payment tu debtor to be determined by actual results in notes above
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Conn File No, 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY

THE lFONOURABLE ) TUESDAY, THE 1 2th

)
JUSTICE HAINEY } DA Y OF JUNE, 2018

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER re PROPOSAL APPROVAL

THIS MOTION, made by Crowe Soberman Inc,, in its capacity as the proposal trustee 

(in such capacity, the “Proposal Trustee”) of 1482241 Ontario Limited (the “Debtor”), for an 

order, inter alia, (a) approving the fifth report of the Proposal Trustee dated April 13, 2018 (the 

“Fifth Report”) and the activities of the Proposal Trustee described therein; (b) approving tire 

sixth report of the Proposal Trustee dated May 31, 2018 (the “Sixth Report”) and the activities 

of the Proposal Trustee described therein; (c) approving the Company’s proposal dated April 13, 

2018, ns amended on May 3, 2018 (the “Proposal”); (d) establishing a dispute resolution process 

for any objections raised by the Debtor relating to claims filed in the proposal; and (o) approving 

the fees and disbursements of the Proposal Trustee, the Proposal Trustee’s counsel, and (he 

Debtor’s counsel, was heard this clay at 330 University Avenue, Toronto, Ontario.

ON READING the Sixth Report of the Proposal Trustee dated May 31,2018 (the “Sixth 

Report”) and the appendices thereto, the foe affidavit of Hans Rizarri sworn May 29, 2018 (the 

“Rizarri Affidavit”), the fee affidavit of lan Avevsa sworn May 31, 2018 (the “Avcrsa



Affidavit”), and the affidavit of Alain Checroune sworn June 8, 2018, and on hearing the 

submissions of counsel for the Proposal Trustee, counsel for the Debtor and such other counsel 

as were present, no one appearing for any other person on the service list, although properly 

served as appears from the affidavit of service of Miranda Spence sworn June 1, 2018, filed,

1. THIS COURT ORDERS that the time for service of the notice of motion and the

motion record is hereby abridged and validated so that this motion is properly returnable today 

and hereby dispenses with further service thereof,

2. THIS COURT ORDERS that the Fifth Report and the activities of the Proposal Trustee 

described therein be and arc hereby approved,

3. THIS COURT ORDERS that the Sixth Report and the activities of the Proposal Trustee 

described therein be and are hereby approved.

4. THIS COURT ORDERS that the Amended Proposal be and is hereby approved.

5. THIS COURT ORDERS that any objections raised by tire Company to claims filed by 

creditors shall be addressed as follows;

(a) the Proposal Trustee will make an initial determination as to whether a claim 

ought lo be admitted or disallowed, and will advise the Company of its 

determination in this regard;

(b) the Company will communicate any objection to the admitted claims to the 

Proposal Trustee, in writing, including the basis for the objection, within seven 

days of the issuance of the Proposal Trustee’s decision in paragraph (a) above;
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(c) (he Proposal Trustee will consider the objection raised by the Company, and will 
advise the Company and the relevant creditor of its determination of the claim 
having regard for the Company’s objection;

fd) if the Proposal Trustee admits a claim after having reviewed the Company’s 

objection, the Company may seek to have its objection adjudicated on motion to
the Court upon posliup.-wilh counsel thiahi^i^xmat-Xaistee^-sftrAir-i4y~tor> posts
sufficient..to cover the relevajT-cretitto'Tr^mbstTnTlTri-iTrcteTiTrri-tv-eosM-arrsQd.alcd

wiTa4lte-obj*cti on-pr^ecoeding; and-

(e) the Proposal Trustee will work with the Company to schedule any objection 

motions, with the goal of minimizing the number of Court attendances required to 

address any such motions.

6. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as 

described in the Sixth Report and as set out in the Rizaiti Affidavit, be and are hereby approved, 

and the Proposal Trustee is hereby authorized to pay such fees from tire Sale Proceeds.

7. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee’s 

counsel as described in the Sixth Report and as set out in the A versa Affidavit, be and are hereby 

approved, and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds,

8, THIS COURT ORDERS that the fees and disbursements of the Debtor’s counsel in the 

sum of $75,562.61, be and are hereby approved, and the Proposal Trustee is hereby authorized to 

pay such fees from the Sale Proceeds,



IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE CITY OF TORONTO, IN THE PROVINCE OF 
ONTARIO

Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY 
Proceedings commenced at Toronto

ORDER re PROPOSAL APPROVAL

AIRD & BERLIS LLP 
Barristers and Solicitors 

Brookfield Place 
181 Bay Street. Suite 1800 

Toronto, ON MSJ 2T9

Steven L. Graff (LSUC # 31871V)
Tel: (416) S65-7726 
Fax: (416) 863-1515 
Email: sgratf-'Sairdberlisxom

Miranda Spence (LSUC # 60621M)
Tel; (416)865-3414 
Fax: (416) 863-1515
Email: mspence@airdberlis.com
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Graeme Hamilton

From:
Sent:
To:
Cc:
Subject:

Emily Y. Fan <efan@lemers.ca> 
February-20-19 10:56 AM 
Miranda Spence 
'David T. Ullmann1 
148 Ontario re Janodee

Miranda - I advise that the parties have resolved the costs issue for my clients' September, 2018 motion. 148 Ontario 
agrees to pay my clients the sum of $25,000 on account of costs. Would be grateful if the funds could be released to 
Lerners LLP in Trust in short order.

Many thanks,
Emily

Emily Y. Fan I Lerners LLP ........... i -ir.in. .. .m . ‘ 'ui : ■'n-m rr: i., .‘i.m : ! j efam'djlemers.ca | S '0 A.Man)!'
! !> in .i:<. i '■ ii,-i i'- i r I! V':

LERNERS

You may unsubscribe from certain types of e-mail messages sent by our firm including promotional e-mails 
and newsletters. To unsubscribe, forward this email message to unsubscribe(a>lemers.ca.
WARNING:
Prom time to time, our spam fillers eliminate legitimate email from clients. If your email contains important 
instructions, please ensure that we acknowledge receipt of those instructions.
This E-mail contains legally privileged and confidential information intended only for the individual or entity 
named in the message. If the reader of this message is not the intended recipient, or the agent responsible to 
deliver it to the intended recipient, you are hereby notified that any review, dissemination, distribution or 
copying of this communication is prohibited. If this communication was received in error, please notify us by 
reply E-mail and delete the original message,
Please consider the environment before printing this email.

i

mailto:efan@lemers.ca


Graeme Hamilton

From: Emily Y. Fan <efan@lerners.ca>
Sent: February-20-19 10:54 AM
To; 'David T. Uilmann'
Cc: Lea Nebel
Subject: RE: 148 - Costs

We accept the offer for 148 Ontario to pay our clients $25k. I will send an email to the proposal trustee, copying you, 
asking that the funds be released to us In short order.

Emily Y, Fan : Lerners LLP i s nai. r i nn.h.. i n. ,„m - j ai,. • r, . h> .a/, • 1 . ' j efan@lemers.ca j l.in A.t'lahJr ■ .!n ■-■.■■i '.Vf1-

LERNERS

From: David T. Uilmann
Sent: February 11, 2019 9:40 AM
To: Emily Y. Fan
Cc: Lea Nebel
Subject: 148 - Costs

Emily,

I have instructions to offer $25,000 to resolve the costs issue. 

Regards,

David

■ III "'..in li -■I r.i- r | ■ nil I'n.ii I 
, .■mi,, r ,,| ,i|.i (inr Ci'.c

David T. Uilmann 
Partner

416-596-4289 | ! ,416-594-2437

This communication is intended only for the party to 
whom it is addressed, and may contain information 
which is privileged or confidential. Any other delivery, 
distribution, copying or disclosure is strictly prohibited

1

mailto:efan@lerners.ca
mailto:efan@lemers.ca
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Graeme Hamilton

From:
Sent:
To:
Subject:

George Benchetrit <George@chaitons.com> 
April-09-19 12:10 PM 
Miranda Spence 
FW: Cleaning up 148

Here's the settlement agreement.

George Benchetrit
Partner | Chaitons LLP | Tel: 416.218.1141

From: George Benchetrit
Sent: Wednesday, January 23, 2019 10:27 AM
To: David T. Uilmann
Subject: Re: Cleaning up 148

David,

My clients accept your offer and I understand that the proposal trustee approves of the settlement. I will follow up with 
Miranda regarding payment of the settled amount from the funds held by the proposal trustee, which I am hoping can 
be done quickly and without further court attendances.

George Benchetrit
Partner | Chaitons LLP | Tel: 416.218.1141

-------- Original message ---------
From: "David T. Uilmann" <DUIImann(5)blangv.com>
Date: 2019-01-22 9:33 AM (GMT-05:00)
To: George Benchetrit <Geon?,e(5)chaiton5.com>
Subject: RE: Cleaning up 148

George,

Thanks lor the follow up. I confirm that I have instructions to settle the matter of tire balance owing under the penalty 
provision in the mortgage for $25,000, Each party will bear their own costs. 1 remind you that since we began debating 
this matter the court has released at least two decisions (including one in this matter) wltich render the position you 
have taken in your materials untenable. We are quite confident that the court will not provide any recovery for your 
client if this was contested and likely award costs in our favour if this matter were to proceed. That being said, the 
settlement offer reflects our awareness that nothing is certain rand the value to our client in resolving this matter sooner 
than later. I encourage your clients to take the opportunity to resolve this on these terms.

Fliis olfer is subject to approval by the Proposal Trustee (who is holding the funds and has to release them). I am not 
amidputing (hat to he an issue on these terms, but I expect it would become one if any higher amount was sought, 
given the change in Ihe law.

l

mailto:George@chaitons.com
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Crowa Sobcrnmn Inc. 
2 fli. Clair A'/a fraol, Suiln 1100 

Tomnia QH M-1T2T5 
Phono: f')l6) i)2D-2^00 Fax: (416} 923-2565 
E'fnaJ: francos. Doria@Cro-1vnSobormanxom

DisWcl ol 

Division No. 

Cowl No. 

Eululo No,

Orlano 
09 - Taronio 

31-23036M 
3l-23036!fl

FORK! 31
Piraf of Claim

(StHrtlons 50.1, 81.5,81.8, Subiecte 65.2(4). 01^(1), 01.3(5), 01.4(B). 102(2}, 124(2). 120(1), 
nrij Paragraphs 51{1](gJ and 66.14(b) oflho Act)

In Ihemailofofihopnspowlal 
1482241 ONTARIO LIMITED 

of (ho CHy af Tnrnnlo 
in !hoPfovincc ol Ontario

AJI notices or corrcsporuk’rar renanimg this Naim muN be foiv/aidcd to Urn foSlov/ing nddmss;
fAu-'S .r CoryionryJ rroTr*.SsiOOnt Cc<~pn/*i\-ViO'-*'______________________________

nirBaY 5hy^i , 'A''J- ^?0O:-^7;-^v'to mSrT AtSI

In to mailer ol Ihe praposal o( 14022'( 1 OHTAHIO UMITED ol to Cily ol Toronto in Ihc Prownco of Onbiro and Iho claim ol "ZCronC. S FKj 5.501 rr i Qwl 

AiedcMr AkrnprL occHor. .
I 'TEnrc£U. r!£ai >v 4 Mc’dilry /rl itr^lrfi, oi cro-dilor or mptosonlrilivo ol trio Giedilor], ol itio wry ol lOrO* 1 2 3 m Q in Iho 

pmvinD;i ol C-HrOA >0 do horoby caitify:

1. I hat I cm a creditor of Uiu dbovo named dsfalor (or I am___________________ (pos:t:or26ifo) 0/ ________ ______________ .
creditor).

2. That I have knovdedge ol sll Ihe draimsiamas conredfid wiih the da;m rel-mrcd (0 belaw.

3, Ttuit the deblot was, at tne dalo uf proposaJ, narndy iho 131h day cl October 2017, and still is, indebrod to Iho aeditcr in the sum ol
$________________ , as spnafimj in Iho nlalnment of account (or uffidavil) adachod and mwfctfd Schcdufo ‘A*, after dedyrtfnfj any
ccuntardiiims in which tho deblor Is oniillod. (The attached statemanl of account or sirsdovil rrusl sfxicjfy Iho vouchors or other ovtlencu in 
support ollhtsdarm.)

*1, iCHvciiantlcomplcloapproprialQcalogor/,} - -A s
fl, /UMSECUHED Cl AIM OF 5 S',".- ■ '~i 0 , O S'/■

(ulher ttwn as u customer conlumplatcd by Secbon 262 ol the Act)
Thai in mspect of inis debl I do not held any assols ol Ihc debtor nu security and

(Chech appropriala description.)
□ Rerjnidlng he anmtinl ol $________________ _ I dairn u right to n priority under section 136 of the Ad
□ nogarriing Iho amount uf 5________________ _ I do not claim n nghl to a priorriy.

Ifiut out on an atiachod shoot dotailo lo suppait prwnh’ dasm.l
□ B. CLAIM OF LESSOR FOR CISCLAIMER OF A LEASE S____________
That I horeby mako a daim under aubuerten 65.2(4) ol Iho AcJ. parllcnlarj ol v/ft:ch am a;) Idlows:
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District of: Ontario
Division No. 09 - Toronto
Court No. 31-2303814
Estate No. 31-2303814

In the matter of the proposal of 
1482241 ONTARIO LIMITED 

of the City of Toronto 
in the Province of Ontario

AFFIDAVIT OF NEELOFAR AHMADI

I, Neelofar Ahmadi, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY:

1. On June 22, 2012, my business partner, Jamshid Hussatni, and I jointly purchased a 20% 

equity interest in 1482241 Ontario Limited ("148”) under a share purchase agreement.

2. Mr, Hussaini and I filed two earlier proofs of claim in this proceeding, and pursuant to 

appeals of the denial of those proofs of claim. Justice Chiappetta of the Ontario Superior Court of 

Justice issued reasons for decision on January 24!h, 2019, recognizing our ownership interest in 

148 (Exhibit “A”).

3. Among other things, Justice Chiappetta recognized our equity interest in the company, and 

concluded at paragraph 53 of Her Honour’s reasons for decision that “The Claimants paid 

Checroune $1.2 million for 20% of the shares of 148 in furtherance of their intention as set out in 

the June 22 Agreement to acquire 100% of the shares. Today, they own 20% of the shares of a 

bankrupt company.” (underlining added)



-

4, Mr. I UiK.saini and I arc therefore entitled to a 20% share in any remaining monies left over 

after creditors have been paid, from l4N's liquidated assets.

SWORN BlsFORE ME at the City of 
Toronto, in the Province of Ontario on May 
,,.22„.. 2010

Commissioner for faking Alii davits
utv (I.v //mi1 hi’}
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This is I'ixhibit "A" referred U> in ihe AiTidavit of Neclol'ar Ahmadi 
sworn Mav 2. 2019
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CITATION: Hussainti v. Crowe Sobennan Inc., 2019 ONSC 642
COURT FILE NO.: 31-2303814 

ESTATE FIEE NO.: 31-2303814 
DATE: 20190124

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN BANKRUPTCY AND INSOLVENCY
IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 

CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

BETWEEN: )
)
)

JAMSHID HUSSAINI AND NEELOFAR ) 
AHMADI )

)
Appellants )

)
- and - )

)
)

CROWE SOBERMAN INC., TRUSTEE ) 
ACTING IN THE PROPOSAL OF )
1482241 ONTARIO LIMITED (“148”) )

)
Respondent ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

V.R. CfflAPPETTA J.

Craig A. Mills & Ivan Merrow, counsel for 
the Appellants Jamshid Hussaini, Neelofar 
Ahmadi

Mervyn D, Abramowiiz, David T. Ullmam,
& Alexandra Teodorescu, counsel for the 
Respondent 1482241 Ontario Limited

Steven L Grqff & Miranda Spence, counsel 
for the Respondent Crowe Soberman Inc, in 
its capacity as the Proposal Trustee for 
1482241 Ontario Limited

HEARD: December 4 and 5, 2018, January 
9,2019

Overview

[1] The appellants, Jamshid Hussaini (,‘Hussaini,,) and Neelofar Ahmadi (“Ahmadi”) 
(collectively "Ore Claimants”), appeal the disallowance of their claims in the bankruptcy 
proposal proceeding of 1482241 Ontario Limited (“148” or the “Debtor”). The Claimants are
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both real estate agents in the Toronto area, They axe the principals of Homchfe Dreams Reality 
lnc„ which is a corporation incorporated pursuant to the laws of Ontario (“Homelife”).

[2] In 2012, the Claimants wanted to purchase a commercial property located at 240 Duncan 
Mill Road in Toronto, Ontario (the “Property”). The registered legal owner of the Property was 
148, an Ontario corporation wholly owned by Alain Checroune (“Checroune”) that carried on 
business buying, selling and managing commercial properties, 148 held the Property as trustee 
for Checroune.

[3] The Claimants attempted to purchase the Property from 148, but were unsuccessfril 
because of issues with financing and title. In a second attempt to ultimately acquire the Property, 
the Claimants entered into an agreement with Checroune to buy 100% of 148’s shares.

[4] By way of Share Purchase Agreement signed on lime 22, 2012, the Claimants and 
Checroune agreed that Checroune would transfer 20% of the shares of 148 to the Claimants 
immediately, and that the balance of the shares would be transferred upon payment in foil, with 
an October 1, 2015 closing date (the ’’June 22 Agreement”), By way of Amended Trust 
Declaration signed on the same day, the Claimants and Checroune agreed that Checroune would 
transfer and assign 20% of his beneficial interest in the Property to the Claimants (the “Amended 
Trust”).

[5] The sale of the balance of the shares did not close.

[6] On June 13, 2014, the Claimants commenced an action against 148 and Checroune, 
seeking in part a declaration that they are beneficial owners of a 20% interest in the Property, A 
Fresh as Amended Claim was issued in November 14, 2016, Homelife was added as a party. The 
Claimants sought in part a declaration that Checroune’s conduct as alleged therein was 
oppressive. This action was stayed when on October 13, 2017, 148 filed a Notice of Intention to 
Make a Proposal (the “Proposal Proceedings”) pursuant to s. 67 of the Bankruptcy and 
Insolvency Act, R.S.C. 1985, o. B-3 (the “BIA”).

[7] Crowe Sobennan Inc, was appointed as the Proposal Trustee (the “Proposal Trustee”), 
The Proposal Trustee sold the Property to an arms-iength purchaser at the end of February 2018. 
This agreement was approved by the Court on March 16, 2018. 148 submitted a proposal to its 
creditors on April 13, 2018. A requisite majority of creditors voted in favour of the proposal at a 
meeting held on May 4, 2018, The proposal was also approved by Court on June 12, 2018,

[8] The Claimants advanced two claims in the Proposal Proceedings; two property proofs of 
claim (collectively the “Property Claim”) collectively claiming a 20% beneficial interest in the 
Property (or the proceeds from sale) based on the Amended Trust and an unsecured proof of 
claim (tire “Litigation Claim") seeking damages for lost opportunity and lost profit based on 
148’s alleged oppressive conduct, along with legal fees incurred related to the 2014 litigation.

[9] The Proposal Trustee disallowed the Property Claim by way of Notice of Disallowance 
dated May 17, 2018.
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[10] Although the Proposal Trustee has not disallowed the Litigation Claim, Justice Dunphy 
ordered that the Litigation Claim may be treated as disallowed for the purposes of this hearing.

[11] The Claimants appeal the disallowances, seeking a declaration that both the Property 
Claim and the Litigation Claim are valid and enforceable claims in the Proposal Proceedings. For 
reasons set out below, I have concluded that the Claimants have failed to establish a proprietary 
interest in the Property either by way of express trust or constructive trust, such that the Property 
Claim is neither valid nor enforceable. Further, the Claimants have failed to prove that 148 acted 
in a manner that was oppressive to their interests such that the Litigation claim is neither valid 
nor enforceable.

Factual Background

Negotiation of the June 22 Agreement

[12] By Trust Declaration dated September 21, 2005, 148 held legal title to the Property in 
trust as a bare trustee for Checroune as the beneficiary (the “2005 Trust Declaration”). Pursuant 
to the 2005 Trust Declaration, 148 agreed to remit to Checroune all revenue owing from the 
Property and Checroune agreed to indemnify 148 for all liabilities relating to the Property.

[13] On February 8, 2012, the Claimants submitted an Agreement of Purchase and Sale to 
purchase the Property for $15 million (the “APS”). The Claimants intended to purchase the 
Property themselves, without partners. The Claimants were unable to purchase the property as 
contemplated by the APS, The Claimants encountered issues with assuming the first mortgage 
without a penalty considering a maturity date of October 2015, with a Certificate of Pending 
Litigation that was registered against the property and with financing the purchase.

[14] In consultation with their lawyer at the time, the Claimants developed a different way to 
achieve their end goal of owning the Property: they would purchase 100% of the shares of 148, 
the owner of the property, for $ 15 million.

[15] On June 6,2012, the Claimants and Checroune entered into a written agreement whereby 
the Claimants would purchase Checroune’s shares in 148 (the “June 6 Agreement”)-148 was not 
a party to the June 6 Agreement The June 6 Agreement reads in relevant part:

(a) 148 is the registered owner of the Property and the Property is subject to a 
mortgage in the amount of $9 million,

(b) Checroune will sell the Claimants 36.67% of the issued shares of 148 with the 
further 63.33% to be made available by Checroune to the Claimants and to be 
transferred after all payments are made.

(c) ■ The price payable for the purchased shares will be based on the sum of $6 million
as the value of 148 subject to adjustments.

(d) The Claimants shall pay a deposit of $200,000 and a further sum of $2 million 
upon closing,
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(e) Closing means 10 days after the Claimants sign the offer. If for any reason the 
transaction does not close, the offer becomes null and void and the deposit will be 
returned to tire Claimants.

(f) The Claimants shall have the rights of a 36.67% shareholder following closing 
and will be entitled to vote on tire election of the board of directors, the 
appointment of officers of the corporation and to share in the distribution of the 
profits of 148 to the extent of their shareholding,

(g) The Claimants have the right to manage the Property, collect rents and enter into 
leases with Checroune’s written consent.

(h) Until the Claimants buy the full 100% of the shares in 148 as contemplated in the 
Agreement, they will not be permitted or entitled to manage tire business of 148, 
retain profits, sell or re-mortgage the Property.

(3) Upon payment in full, Checroune will transfer the balance of the shares to the 
Claimants.

(j) Any liabilities arising out of matters occurring on or. before the closing date or 
from existing litigation shall remain the responsibility of Checroune.

(k) The Claimants agree to accept title to the shares subject to the litigation brought 
by 214688 Ontario Ltd., provided that Checroune pay all costs related to this

. litigation and any damages resulting from this litigation.

[16] On June 22, the parties amended the June 6 Agreement to reflect the following:

(a) The Closing Date means Thursday June 21, 2012.

(b) The Claimants agree to purchase only 20% of the issued shares of 148 from 
' Checroune for a total of $ 1.2 million upon closing, $200,000 of which has already

been paid. Upon payment of this sum, Checroune shall transfer to the Claimants 
20% of the shares of 148.

(c) The Claimants shall have the rights of a 20% shareholder following closing.

(d) , The Claimants can thereafter purchase the remaining 80% of the shares of 148
from Checroune. The purchase price for the remainder of the shares shall be $4.8 
million (the remaining $13.8 million price adjusted by the $9 million existing 
mortgage), The closing date for the transfer of the balance of the shares shall be 
October 1, 2015, however, if the property can be refinanced without penalty then 
the closing date shall be October 1,2014.

(e) ' Until the Claimants purchase 100% of Checroune’s shares, they will not be
entitled to manage the business of the corporation, retain profits, sell or re­
mortgage the property owned by the business.
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(f) The litigation shall be finally resolved by the date of the transfer of the balance of 
shares.

[17] On June 21, 2012, the Claimants paid Checroune $1 million, in addition to the $200,000 
deposit previously paid on June 6,2012,

[18] On June 21 and 22, 2012 a number of documents were exchanged between the parties 
including:

(a) A director’s resolution, signed by Checroune as sole director of 148, transferring 
20% of his shares in 148 to the Claimants,

(b) Share Certificates in respect of 20% of the shares of 148,

(c) An Undertaking signed by Checroune to sell the remaining 80% of the shares to 
the Claimants, and

(d) The Amended Trust Declaration.

[19] The Amended Trust Declaration amends the 2005 Trust Declaration wherein 148 as legal 
title-holder to the Property granted Checroune a 100% beneficial interest in the property. The 
Amended Trust assigns 20% of Checroune’s beneficial interest in the Property to the Claimants. 
The Amended Trust Declaration was not registered on title and not referenced in the June 22 
Agreement,

Subsequent Disputes between the Claimants and Checroune

[20] Subsequent to the June 22 Agreement, the Claimants began to lease the 6th floor of the 
Property from 148 as office space for Homelife. In or about June 2014, the Claimants came to 
believe that Checroune intended to sell the Property to another purchaser. This prompted them to 
commence the 2014 Litigation. The Claimants state that in August 2014, Checroune began a 
campaign of intimidation and harassment so that they would no longer wish to purchase the 
balance of tire shares. They allege that Checroune turned off the lights, elevators and heating 
during business hours and canceled valid access cards and parking passes. Checroune denies that 
he engaged in such conduct. There is no third-party evidence before the Court.

[21] In October 2014, 148 terminated Homelife’s tenancy, alleging that it breached tire terms 
of its lease with 148 by not obtaining Cheeroune’s consent prior to entering into sublease 
agreements. Tire Claimants deny this.

[22] On October 27, 2014, Justice Whitaker granted an injunction order restraining 148 and 
Checroune from disrupting Homelife’s business as well as from selling, mortgaging, 
encumbering or dealing with the Property or shares in 148 without the Claimants’ consent 
Checroune nonetheless obtained a second mortgage on the Property, which was registered on 
title on September 21,2016, without tire Claimants’ knowledge,
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[23] On October 1, 2015, Cliecroune tendered to the Claimants in an effort to close the 
transfer of the remaining 80% of the shares. The Claimants refused to close. Their position is that 
they did not close on the purchase of the remaining 80% of the shares because Checroune failed 
to discharge the Certificate of Pending Litigation from title to the Property, as required by the 
June 22 Agreement. The Claimants did not attempt to extend the closing date and did not waive 
that condition of closing,

[24] In July 2016, Homelife left the Property and was no longer a tenant of 148.

14S‘s Banfo-uptcy

[25] On October 13, 2017, 148 commenced restructuring proceedings by filing a Notice of 
Intention to Make a Proposal. Crowe Soberman Inc. was appointed as trustee with respect to the 
proposal,

[26] On November 3, 2017, the Court authorized the Proposal Trustee to sell the Property in 
accordance with a court-approved sale process. The Court expressly stated that its authorization 
did not determine the validity or enforceability of the agreements to which the Claimants were a 
party with Checroune.

[27] At the end of February 2018, the Proposal Trustee entered into an Agreement of Purchase 
and Sale with respect to the Property with an arms-length purchaser. This agreement was 
approved by the Court on March 16, 2018. The approval order provided that the sale proceeds 
should be held by the Proposal Trustee in trust.

[28] On April 13,2018,148 submitted a Proposal to its creditors.

[29] On April 25, 2018, the Claimants advanced the following claim in the Proposal 
Proceedings, which is subject to this appeal:

Two property proofs of claim collectively claiming a 20% beneficial interest 
(15% for Hussaini and 5% for Ahmadi) in what are now proceeds from the sale of 
the Property based on the language of the Amended Trust Declaration (the 
Property Claim).

[30] On May 3, 2018, the Claimants advanced the following claim in the Proposal 
Proceedings, which is also subject to this appeal:

Two unsecured proofs of claim seeking damages in tire amount if approximately 
$42 million (the Litigation Claim),

[31] On May 4, 2018, a requisite majority of creditors voted in favour of the Proposal. The 
Claimants did not vote as their claims were treated as contingent claims.

[32] On June 12, 2018, the Proposal was approved by the Court. The Claimants did not 
oppose the approval of the Proposal or appeal the order approving it.
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[33] For the purposes of this appeal, tire Claimants have reduced their Litigation Claim from 
42 million to 4 million, being tire difference between the price they offered for tire Property 
under the June 22 Agreement ($15 million) and the price the Proposal Trustee secured for the 
Property in the sale concluded in the Proposal ($19 million).

Issues

[34] The parties agree that this appeal presents to the Court the following issues:

(1) Do the Claimants each have a trust claim against 148 pursuant to s.67 of the BIA 
in respect of the Sale Proceeds of the Property currently held by the Proposal 
Trustee in trust?

(2) Should the Court find that a constructive trust arose benefitting the Claimants in 
respect of the Sale Proceeds of the Property currently held by the Proposal 
Trustee intrust or in respect of the $1.2 million paid by them to Checroune?

(3) If the Claimants each have trust claims with respect to the Sale Proceeds, what 
priority, if any, should be afforded to those trust claims?

(4) Do the Claimants have an unsecured claim for damages against 148 with respect 
to the breaches alleged in the Litigation Claim?

Analysis

1, Do the Claimants each have a trust claim against 148 pursuant to s,67 of the BIA in 
respect of the Sale Proceeds of the Property currently held by the Proposal Trustee in 
trust?

[35] I have concluded that the Claimants do not have a trust claim against 148 pursuant to s.67 
of tire BIA in respect of the proceeds of the Property currently held by the Proposal Trustee in 
trust.

[36] The Claimants assert that the language of the Amended Trust created an express trust. 
The Amended Trust states (hat Checroune transfers and assigns 20% of his 100% beneficial 
interest in the Property to the Claimants. Despite this language however, it cannot be said that 
there was sufficient certainty of intention to create a trust with respect to the Property. The 
language of the 2012 Amended Trust Declaration must be interpreted contextually, considering 
the whole of the circumstances, including the factual matrix within which it was made and the 
conduct of the parties thereafter: Antle v. Canada, 2010 FCA 280, 413 N.R. 128, leave to appeal 
refused, [2010] S.C.C.A. No. 462 at paras. 11-14.

Law of Express Trust

[37] Certainty of intention is one of the three certainties necessary to create a (rust In order 
for a trust to have certainty of intention, the language used must show that the settlor intended 
that the recipient must hold the property on trust for the benefit of the beneficiary: Donovan
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W.M. Waters, Waters' Law of Trusts in Canada, 4th ed (Toronto: Carswell, 2012) at 140. 
However, there is no magic in the word “trust”. Intention is a matter of substance over form, and 
language alone cannot create a trust: Willis (Litigation Guardian of) v. Willis Estate (2006), 23 
E.T.R (3d) 292 (Ont. S.C.J.), affirmed, 2007 QNCA 552, 33 E.T.R. (3d) 187. It is important to 
interpret the words of a document purporting to create a trust in context. As stated by the Federal 
Court of Appeal in Antle at para. 12: “A test that requires one to look at all of the circumstances, 
and not just the words of the trust deed, is an approach that appears to have been adopted by 
Canadian courts generally.”

[38] The other two certainties are certainty of object and certainty of subject-matter. Certainty 
of object is the requirement that the beneficiary of the trust must be ascertainable. Certainty of 
subject-matter is the requirement that the property to be held on trust must be clearly identifiable 
at tire time the trust comes into existence. The beneficial interest which each beneficiary should 
have in that property must also be clearly identifiable. These certainties are required so that 
trustees, courts, and settlors can be sure that a trust is being properly administrated according to 
its terms.

Application ■

[39] 148 submits that the Claimants have failed to satisfy their onus in proving certainty of 
subject matter. It notes that the Amended Trust refers to tire Property including Assets such as 
chattels, fixtures, equipment, and leases and rental agreements. This, it argues, is not only 
ambiguous in and of itself but is also inconsistent with the property the Claimants set out to 
acquire, namely 100% of the shares of 148.1 disagree. The Amended Trust agreement adopts the 
definition of the Property in tire 2005 Trust Agreement and provides further certainty of subject- 
matter in terms of what a proprietary interest in the Property would include. It is not inconsistent 
with the Ciairnants’ intended ownership of 100% of the shares of 148, as 148 holds legal title to 
the Property and its assets.

[40] 148 further submits that the Claimants have not demonstrated certainty of intention to 
create a trust with respect to the Property. The Claimants’ position is that they have discharged 
this burden. They submit that the explicit language of the Amended Trust is the best evidence in 
determining certainty of intention. Certainty of intention is satisfied, it is argued, by the 
unambiguous language of the Amended Trust, which clearly assigns 20% of Checroune’s 
beneficial interest in the Property to the Claimants. I disagree.

[41] Certainty of intention relates to a clear intention that the trustee should hold property for 
the benefit of someone else. No particular form of words is required or determinative: Willis 
(Litigation Guardian of) v, Willis Estate, 2007 ONCA 552, 33 E.T.R. (3d) 187 at para, 2, In this 
case, it is important to consider the language of the 2012 Amended Trust Declaration 
contextually with the parties’ stated and consistent intention for executing the Amended Trust 
and their conduct thereafter,

[42] Tire Claimants’ intent was always to own the Property outright. They had no intention to 
be joint owners of tire Property with Checroune. Checroune’s intent was always to sell the 
Property outright. He had no intention to sell only part of the Property,



9

[43] It was only when the Claimants were unable to purchase the Property that they turned 
their efforts to owning 100% of the shares of 148. The Claimants had no intention to be minority 
shareholders of the business of 148. They did not want any partners. They wanted to own 148 
outright so they could ultimately own the Property. Checroune’s intent was always to sell 100% 
of his shares of 148. He had no intent to work with a minority shareholder. If he could not sell 
the Property outright, he wanted to sell all of the shares of 148.

[44] Ahmadt testified that the Claimants* lawyer put together the strategy to purchase 100% of 
Checroune’s shares hi 148 because the Claimants wanted to own the Properly but were unable to 
purchase it outright The parties intended that the Claimants would acquire 100% of the shares of 
148 for $15 million. The share transaction was subsequently structured so the Claimants initially 
acquired 36,67% of the shares (later amended to 20% of the shares) and were obligated to 
purchase the balance at a later date, to be transferred upon further payment. On cross 
examination, Ahmadi admitted that the parties made this arrangement because the Claimants 
could not obtain financing to purchase 100% of the shares outright, considering the Certificate of 
Pending Litigation registered on the Property, The share purchase was therefore structured in two 
tranches, but it was always the parties’ shared intention that Checroune would sell 100% of his 
shares in 148 to the Claimants,

[45] It was in this context, upon the purchase of the first 20% of the shares and prior to the full 
completion of the intended share purchase, that the Amended Trust was executed,

[46] Ahmadi testified that the Claimants did not understand the details of the documents and 
did not understand the specifics relating to the Amended Trust, including the differences between 
beneficial and legal interests. Her evidence is that the Claimants understood that the purpose of 
the Amended Trust was “to protect our interest and to become the owners.” It provided a 
measure of security to ensure that Checroune did not sell the Property without the Claimants’ 
knowledge, pending the completion of the sale of the remaining shares pursuant to the June 22 
Agreement It therefore further served as an incentive to Checroune to comply with his 
obligations as defined in the June 22 Agreement in facilitating the sale of the remaining shares.

[47] Ahmadi described the Amended Trust as “extra security” to protect the Claimants’ 
interests in ultimately acquiring 100% of the shares of 148 and, as a result, 100% of the Property, 
There is no evidence to suggest that at the time of the Amended Trust, the Claimants intended to 
receive a 20% proprietary or beneficial interest in the Property. Rather, the evidence is that the 
Claimants intended the Amended Trust to serve as security towards tire close of the sale of the 
remaining 80% of the shares, and nothing more,

[48] Similarly, Checroune’s evidence is that the Amended Trust was intended to act as 
“security^’ or to provide “additional security” pending the intended transfer of the remaining 80% 
of the shares. He states that he never intended to convey any part of the Property until the 
Claimants paid in full for 100% of the shares as contemplated by tire June 22 Agreement.

[49] The parties’ stated shared intention in creating the Amended Trust is demonstrated by 
their conduct subsequent its execution. At no time did the parties act in a manner consistent with 
the Claimants’ enjoying a beneficial interest in the Property, For over three years, the Claimants
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did not contribute to the ongoing expenses related to the Property, including maintenance and 
any payments toward the existing $9 million mortgage, despite the obligation of the beneficial 
owner pursuant to the 2005 Trust Declaration to indemnify 148 for all liabilities relating to the 
Property. Similarly, at no time did the Claimants receive a share of profits derived from the 
Property, despite 148’s obligation pursuant to the 2005 Trust Declaration to remit all revenue 
owing from the Property to the beneficial owner. Significantly, this conduct is also consistent 
with the parties’ intention as reflected in the June 22 Agreement that until the Claimants 
purchased 100% of Checroune’s shares, tire Claimants would not be entitled to retain profits.

[50] The parties’ demonstrated conduct fails to indicate the Amended Trust was intended to 
transfer a partial proprietary interest. Rather, it underscores their stated intention that the 
Amended Trust was intended to protect the Claimants’ contractual agreement with Checroune to 
complete the purchase of the remaining shares,

[51] For these reasons, I have concluded the Amended Trust does not constitute an express 
trust as the Claimants have not demonstrated that there was certainty of intention.

The Amended Trust post-October 2015

[52] The transfer of the remaining shares as intended by the parties and contracted by the June 
22 Agreement did not close on October 1, 2015, I agree with 148 that the Amended Trust, 
intended by the parties to secure the closing, is therefore rendered moot as of October 2015 as 
there is nothing more to secure.

[53] The Claimants paid Checroune $1.2 million for 20% of the shares of 148 in furtherance 
of their intention as set out in the June 22 Agreement to acquire 100% of the shares. Today, they 
own 20% of the shares of a bankrupt company. At no time did they wish to own only 20%> of the 
shares. The Claimants may have legal recourse against Checroune in this regard as a party to the 
June 22 Agreement, They do not have a claim against 148, however, with respect to any rights 
arising from the Amended Trust.

2, Should the Court find that a constructive trust arose benefitting the Claimants in respect 
of the Sale Proceeds of the Property currently held by the Proposal Trustee in trust or in 
respect of the $1.2 million paid by them to Checroune?

[54] In the alternative, the Claimants submit that a constructive trust ought to be imposed over 
the sale proceeds in order to recognize their beneficial interest. It is their position that unless this 
remedy is applied, 148 and its creditors will be unjustly enriched at the Claimants' expense.

Law of Constructive Trust

[55] A constructive trust arises by operation of law as a means for equity to combat behaviour 
that is contrary to good conscience. It is a remedy for unconscionable transactions: Soulos v. 
Korlconlzilas, [1997] 2 S.C.R. 217 at paras, 18, 32, 45. Constructive trusts can arise in many 
circumstances, including to remedy an unjust enrichment; or to confiscate profits flowing from a 
wrong.
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[56] The Claimants advance arguments based on both circumstances. They claim that 148 has 
been unjustly enriched, and that 148 has wrongfully breached an equitable duty to them and 
profited as a result.

[57] The elements of an unjust enrichment claim are: a benefit to one party, a corresponding 
deprivation to the other, and no juridical reason for the transfer of value: Kerr v, Barcmow, 2011 
SCC 10, [2011] 1 S.C.R. 249 at para. 32. The enrichment must correspond with a deprivation 
from the plaintiff. The purpose of the unjust enrichment doctrine is to reverse unjust transfers. 
Accordingly, it must first be determined whether wealth has moved from the plaintiff to the 
defendant: Professional Institute of the Public Service of Canada v. Canada, 2012 SCC 71, 
[2012] 3 S.C.R. 660 at paras, 151-152. In order for a constructive trust to arise to remedy the 
unjust enrichment, monetary damages must be inadequate to compensate the plaintiff, and there 
must be a link between the benefit alleged to have been provided and the property over which the 
constructive trust is claimed: Peter v. Beblow, [1993] 1 S.C.R. 980 at para. 31.

[58] Tire Supreme Court in Soulos at para. 45 outlined four conditions that should generally 
be satisfied in order for a constructive trust based on wrongful conduct to arise:

(1) The defendant must have been under an equitable obligation, that is, an obligation 
of the type that courts of equity have enforced, in relation to the activities giving 
rise to the assets in his hands;

(2) ' The assets in the hands of the defendant must be shown to have resulted from
deemed or actual agency activities of the defendant in breach of his equitable 
obligation to the plaintiff;

(3) The plaintiff must show a legitimate reason for seeking a proprietary remedy, 
either personal or related to tire need to ensure that others like the defendant

• remain faithful to their duties; and

(4) There must be no facts which would render the imposition of a constructive trust 
unjust in all the circumstances of the case.

Application

[59] The Claimants argue that 148 has been enriched by its breach of its duty as trustee to the 
Claimants. They argue that it has utilized the Property for its own benefit both prior to and after 
tire filing of the Notice of Intention to Make a Proposal without regard to the Claimants’ 
beneficial interest in the Property. This position, however, presumes that the Claimants enjoy a 
beneficial interest in the Property. For the reasons outlined above, I have concluded that they do 
not. 148 does not owe an equitable duty as trustee to the Claimants. Therefore, the first condition 
outlined by the Supreme Court in Soulos is not met.

[60] The Claimants further argue that 148 has been unjustly enriched to the extent that 
Checroune used the $1.2 million he received from the Claimants to satisfy amounts purportedly 
owed by Homelife to 148. This submission confuses the various contractual relationships of the 
Claimants, Homelife, Checroune and 148. The payment by the Claimants of $1.2 million was
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made to Checroune pursuant to the June 22 Agreement. If there is an enrichment, it is to 
Cliecroune personally. Neither Homelife nor 148 were parties to the contract pursuant to which 
the Claimants paid Checroune the $ 1,2 million.

[61] The Claimants submit that they have been deprived of the funds they paid in good faith in 
furtherance of their intention to acquire 100% of the shares of 148, the security they relied upon 
in the form of the Amended Trust and any benefits agreed upon in the June 22 Agreement. 
Again, if there is a deprivation it is at the hands of Checroune personally and not 148, The 
Claimants’ alleged deprivation does not correspond to I48’s alleged enrichment.

[62] Finally, the Claimants argue that there is no justification at law for 148 to retain “these 
benefits”. For reasons noted above, however, it cannot be said that 148 was enriched as a non- 
party to the June 22 Agreement

3, If the Claimants each have trust claims with respect to the Sale Proceeds, what priority, 
if any, should be afforded io those trust claims?

[63] I have concluded that the Claimants do not have trust claims with respect to the sale 
proceeds. 1 will nonetheless analyze the issue of priority, in case I am incorrect in tins 
conclusion.

[64] The Claimants argue that if it is found that the Amended Trust grants them a proprietary 
interest, they are entitled to 20% of the sale proceeds, excluding all amounts paid under the 
Second Mortgage and any amounts paid to 148 and its counsel under the Proposal.

[65] 148 argues that if it is found that the Claimants are beneficiaries in accordance with the 
Amended Trust, 148’s liabilities in respect of the Property are properly deducted from the .sale 
proceeds before any residual benefit is paid to the Claimants or Checroune.

[66] I agree with 148. The 2005 Trust Declaration provides that 148 holds legal title to the 
Property as bare trustee for Checroune, who holds the entire beneficial interest in. the Property. It 
further states that Checroune as beneficiary shall fully indemnify 148 as trustee from all 
liabilities, obligations, claims, charges, encumbrances and responsibilities, as well as all costs 
and expenses in connection with the Property including legal expenses. These terms were not 
altered in the Amended Trust, The terms of the trust itself are such that the Claimants do not 
have a right to the sale proceeds until MS’s obligations are otherwise satisfied,

[67] This is consistent with the nature of a beneficiary’s rights to the trust property. The 
beneficiary has no rights over the trust property, only rights over the trustee’s actions with regard 
to the trust property. The trustee is the legal owner of the trust property, and has the rights 
necessary to direct trust assets to pay trust creditors. A trustee further has a right to reimburse 
himself or herself out of trust assets. For that purpose, trustees have priority as against 
beneficiaries in the trust property: Lionel Smith, “Trust and Patrimony”, (2009) 28 ETPJ, 332.

[68] Where a trust directs that the trustee should make certain payments to a beneficiary, the 
beneficiary usually receives that benefit subject to deductions for tire expenses of the trust 
property. This issue commonly arises in cases where there is a dispute between successive
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beneficiaries about from where trust expenses should be deducted. If a beneficiary is entitled to 
the income produced by trust capital for life, for example, they usually receive that income 
subject to deduction for ordinary, recurring expenses such as repairs or property taxes. Major 
occasional improvements or expenditures are usually paid out of the trust capital, which may be 
subject to the beneficial interest of a different beneficiary. In all cases, it is always open to the 
settlor to dictate how the trust expenses are to be paid: Waters' Law of Trusts in Canada at 1028,

[69] If the Claimants are beneficiaries under the Amended Trust therefore, the nature of the 
Claimants’ rights are such that 148’s liabilities are deducted from the sale proceeds before any 
residual benefit is paid to the Claimants or Checroune, To do otherwise would be to ignore the 
express language of the Amended Trust and grant a priority contrary to that recognized in law.

4. Do the Claimants have an unsecured claim for damages against 148 with respect to the 
breaches alleged in the Litigation Claim?

[70] As shareholders of 148, the Claimants are permitted to apply for a court order under the 
oppression remedy provisions of tile Business Corporations Act (Ontario), ILS.O. 1990, c. B. 16, 
s.248 (the “OBCA”). The oppression remedy provisions of the OBCA state that where a court is 
satisfied that, the business or affairs of the corporation have been carried on or conducted in a 
manner that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of a 
shareholder, the court may make an order to rectify the matters complained of (s.248(2)).

[71] The litigation Claim is based on the allegations as set out in the Fresh as Amended 
Statement of Claim dated November 14,2016. In that Claim, the Claimants seek a declaration of 
oppressive conduct or damages for oppressive conduct as against Checroune personally, not 148. 
The Claimants plead therein that 148 was an agent for Checroune and that Checroune is 
personally liable for the actions of 148.

[72] The allegations of improper conduct before the Court are similarly restricted to 
allegations about Checroune’s actions. Ahmadi states (and Checroune denies) that Checroune 
turned off the lights and the elevators in the building at the Property and that he harassed 
subtenants. •

[73] The onus is on the complainant pleading oppressive conduct to identify the expectation 
that he or she claims has been breached by the conduct in question and to establish that such 
expectations are reasonable: BCE Inc. v, 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R. 
460 at para. 70.

[74] The Claimants have not provided any evidence in terms of their reasonable expectations, 
Ahmadi states that Checroune never involved the Claimants in the management of 148, never 
invited them to a shareholders’ meeting and kept them in the dark about 148’s operations and 
finances. She did not state that this amounted to a breach of a reasonable expectation.

[75] Practically speaking, there were only two shareholders of 148, It defies commercial 
reality that a shareholders’ meeting would be called, particularly as the Claimants did not request 
a meeting and tire parties spoke daily about the business of 148, Contrary to Ahmadi’s evidence,
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Checroune testified that he provided the Claimants with financial information about 148 and 
access to information in general.

[76] The Claimants argue that the June 22 Agreement created reasonable expectations that 
they would gain the associated rights of a 20% shareholder. The Agreement clearly states, 
however, that until the Claimants became 100% shareholders of 148, they could not manage the 
business, retain profits from the business, or mortgage or sell the business.

[77] In my view, therefore, the Claimants have failed to demonstrate that 148 engaged in 
oppressive conduct or breached their reasonable expectations.

Damages

[78] For the purpose of damages, tire Claimants argue that they reasonably expected that they 
would become the owners of the Property. It is appropriate, they submit, to therefore award them 
damages in the amount of $4 million, being the difference between the price that they proposed 
to pay under the June 22 Agreement and the price the Property ultimately sold for under the 
Proposal.

[79] The Claimants have foiled to consistently state their reasonable expectations. They have 
failed to explain how this remedy is connected to their reasonable expectations pursuant to the 
June 22 Agreement or the alleged oppressive conduct of 148. The Claimants’ damages would 
only be based on the difference between the price in their agreement and the price the Property 
ultimately sold for if the agreement had been for the purchase of the Property, There is no 
evidence of this. In feet, the Claimants concluded an agreement to purchase 100% of 
Checroune’s shares in 148, not the Property. If oppressive conduct was found, which it was not, 
damages would appropriately flow flora the failed June 22 Agreement, and would reflect the 
impact of the oppressive conduct on the price of 148’s shares.

Disposition

[80] It is for these reasons the appeal is dismissed.

[81] The parties are encouraged to agree on an appropriate costs award. If unable to do so, I 
will receive submissions of not more than three pages in writing. 148 shall submit their 
submissions within 30 days. The Claimants shall submit their submissions in response within 20 
days thereafter. A Reply, if any, shall be submitted within 10 days thereafter,

V.R. Chiappetta J.

Released: January 24,2019
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148 Ontario Claims Register

Secured Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe Opposed by Debtor

1 Caruda Holdings s 804,726.03 No Yes No
2 Canada Revenue Agency s 3,972.76 Yes Yes Yes

Unsecured Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe Opposed by Debtor

1 A Checroune Realty Corporation $ 553,015.98 No Yes No
2 Alain Checroune $ 4,350,000.00 No Yes No

3 Alain Checroune s 1,440,000.00 No Yes No
4 Alain Checroune $ 12,000,000.00 No Yes No

5 Allevio Clinic SI s 486,050.06 No Yes Partially- See Schedule

6 Caruda Holdings $ 1,318,321.64 No Yes No

7 Caruda Holdings $ 136,588.65 No Yes No

8 Canada Revenue Agency s 17,699.61 Yes Yes Yes
9 Daikin Applied Canada Inc. s 12,353.69 Yes Yes Yes

10 Devry Smith LLP s 128,153.49 Yes Yes Yes

11 GDI Services Canada LP 5 95,746.42 Yes Yes Yes

12 Gowling WLG 5 401,284.89 Yes Yes Yes
13 North York Family Physicians Holdings Inc. S 46,442.42 Yes Yes Yes

14 Quallied Elevator Repair s 18,247.23 Yes Yes Yes
15 Rogers s 871.56 Yes Yes Yes

16 Toronto Hydro $ 199,93453 Yes Yes Yes
17 Treasurer- City of Toronto s 3,197.25 Yes Yes Yes

18 YYZ Plumbing s 17,960.20 Yes Yes Yes

Contingent Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe Opposed by Debtor

1 Chang-Soon Yoo s 800,000.00 No No No
2 Clear Custom Brokers $ 500,000.00 No Yes Contingent

3 Home Life Dreams Realty $ 42,750,000.00 No Yes Contingent Yes

4 Jamshid Hussain! s 42,750,000.00 No Yes Contingent Yes

5 Neelofar Ahmadi s 42,750,000.00 No Yes Contingent Yes
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Court File No. 31-2303814 
Estate File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE )

)

■MR: JUSTICE HAiNElT ^ A^\ )

THURSDAY, THE 6th DAY

OF JUNE, 2019

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER

THIS MOTION made by 1482240 Ontario Limited (the “Debtor”) for an order 

directing Crowe Soberman Inc. in its capacity as proposal trustee for the Debtor (in such 

capacity, the “Proposal Trustee”) to disburse certain funds from the proceeds from the sale of 

the property municipally known as 240 Duncan Mill Road, Toronto, Ontario (the “Sale 

Proceeds”) to the Company, was heard October 31, 2018, at 330 University Avenue, Toronto, 

Ontario.

ON READING the affidavit of Alain Checroune sworn June 8, 2018, the affidavit of 

Alain Checroune sworn October 5, 2018, and the exhibits thereto, the Fourth Report of the 

Proposal Trustee dated March 7, 2018, and the exhibits thereto, the Second Supplement to the 

Sixth Report of the Proposal Trustee dated October 24, 2018, and the appendices thereto, the 

Eighth Report of the Proposal Trustee dated May 10, 2019, and the appendices thereto, and the 

Supplement to the Eighth Report of the Proposal Trustee dated May 23, 2019, the appendices
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thereto (the “Supplement to the Eighth Report”), including the affidavit of Steven L. Graff 

sworn May 22, 2019 (the “Graff Affidavit”) and the affidavit of Hans Rizarri sworn May 23, 

2019 (the “Rizarri Affidavit”), and the affidavit of Alexandra Teodorescu sworn May 23, 2019 

(the “Teodorescu Affidavit”), and on hearing the submissions of counsel for the Company, the 

Proposal Trustee and such other counsel as were present, no one appearing for any other person 

on the service list, although duly served as appears from the affidavits of service of Miranda 

Spence sworn June 5, 2019, filed, and on being advised that the Company and the Proposal 

Trustee consent to the relief sought herein,

1. THIS COURT ORDERS that the Proposal Trustee be and is hereby authorized, without 

further Order of this Court, to distribute to the Company the sum of $2,200,000.00 from the Sale 

Proceeds.

2. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee’s 

counsel as described in the Supplement to the Eighth Report and as set out in the Graff Affidavit, 

be and are hereby approved, and the Proposal Trustee is authorized to pay such fees and 

disbursements from the Sale Proceeds.

3. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as 

described in the Supplement to the Eighth Report and as set out in the Rizarri Affidavit, be and 

are hereby approved, and the Proposal Trustee is authorized to pay such fees and disbursements 

from the Sale Proceeds.

4. THIS COURT ORDERS that the fees and disbursements of the Debtor’s counsel as set 

out in the Teodorescu Affidavit, be and are hereby approved, and the Proposal Trustee is 

authorized to pay such fees and disbursements from the Sale Proceeds.
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5. THIS COURT ORDERS that the Proposal Trustee shall continue to hold the remaining 

Sale Proceeds in trust, pending further Order of the Court.

ENTERED AT / INSCRIT A TORONTO 
ON/BOOK NO:
LE/DANS LE REGISTRE NO:

JUN 0 6 2019

PER/PAR: j



IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE CITY OF TORONTO, IN THE PROVINCE OF 
ONTARIO

Court File No. 31-2303814

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY 
Proceedings commenced at Toronto

ORDER

AIRD & BERLIS LLP
Barristers and Solicitors 

Brookfield Place 
181 Bay Street, Suite 1800 

Toronto, ON M5J 2T9

Steven L. Graff (LSUC # 31871V)
Tel: (416) 865-7726 
Fax: (416) 863-1515 
Email: sgraff@,airdberlis.com

Miranda Spence (LSUC # 60621M)
Tel: (416)865-3414
Fax: (416) 863-1515
Email: mspence@airdberlis.com

mailto:mspence@airdberlis.com
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1-14-2020 5702 Admin work file - General (description mandatory) Hour GRH 0.50 360.00 180.00

Receipt and review of Motion Record of the debtor returnable January 17 2020, follow up with M. Spence 
and S. Graff

1-13-2020 5713 Receivership Hour HMR 1.20 610.00 732.00
various creditor emails re claim review
1-6-2020 5702 Admin work file - General (description mandatory) Hour GRH 0.10 360.00 36.00
various correspondence re claimants
1-2-2020 5702 Admin work file - General (description mandatory) Hour GRH 0.10 360.00 36.00
review of banking and reporting to manager
12-18-2019 5710 Banking - File Specific Hour FX 0.25 240.00 60.00
review of banking and reporting to manager
12-17-2019 5710 Banking - File Specific Hour FX 0.25 240.00 60.00
creditor inquiriy
12-17-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.15 360.00 54.00
initial creditor response to debtor note re claim
12-16-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.15 360.00 54.00
various emails w debtor and call w debtor counsel on accounting
12-11-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.15 360.00 54.00

various re banking, sending documents, accounting, fees w staff, court order and endorsement and 
posting to site

12-10-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.70 360.00 252.00
updated accounting, emails on transfer of funds, request for staff review on same, calls w counsel
12-9-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.70 360.00 252.00
court attendance, fee approval,
12-6-2019 5702 Admin work file - General (description mandatory) Hour GRH 3.50 360.00 1,260.00

D.Ullmann email re various matters trustee motion tomorrow; review thereof, dis with M.Spence on same 
as to proposal trustee's position

12-5-2019 5705 Creditor/Debtor Inquiries/Assistance Hour HMR 0.80 610.00 488.00
emails re comig opposition to trustee's motion, email on same, call with counsel
12-5-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.50 360.00 180.00

Dis with D.Ullmann re debtor's position on proposal trustee court motion Friday, review of material and 
consideration

12-4-2019 5705 Creditor/Debtor Inquiries/Assistance Hour HMR 0.70 610.00 427.00
prep Oct 2019 Bank Rec
12-4-2019 5710 Banking - File Specific Hour FX 0.25 240.00 60.00
service, motion record, positing, questions re fee request and system
12-3-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.60 360.00 216.00
report and motion record, fee aff, prep appendices
12-2-2019 5711 Reports Hour GRH 2.50 360.00 900.00
trustee time sheet, WIP
11-29-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.25 360.00 90.00
call with counsel, review of letter, court date confirmation

Crowe Soberman LLP

From: 11/23/2019 To: 2/1/2022

Hours Rate Amount
11-25-2019 5702 Admin work file - General (description mandatory) Hour GRH 0.50 360.00 180.00
Date Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd
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From: 11/23/2019 To: 2/1/2022

Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

Review continuing issues w HMR

0.15 360.00 54.00
creditor inquiries
2-17-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.10 360.00 36.00
creditor inquiries on settlement status
2-14-2020 5702 Admin work file - General (description mandatory) Hour GRH

1.50 610.00 915.00
Meeting with prinicpals as requested re Caruda Holdings claim against 1482241
2-13-2020 5700 Client Interview/Consult Hour HMR

1.70 610.00 1,037.00
Meeting at 1482241, review of debtor Feb 11 20 letter re position on various creditors, review of 
supporting documents thereof, request for trustee to negotiate same with creditors, planning thereof

2-13-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

1.60 610.00 976.00
Debtor letter of Feb 11/20 re debtor position on creditors; review of claims process as ordered by Justice 
Patillo Dec 2019 and Justice Conway Jan 2020, review of corresp to/from creditors, review of Allevio 
disallowance appeal motion, prep mtg w debtor

2-12-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.70 360.00 252.00
call with counsel, updated accounting, meet w HMR on next steps
2-12-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.20 360.00 72.00
CRA updates on closing, dividends paid, calls from debtor on meeting
2-10-2020 5720 CRA / Audit / Filings Hour GRH

0.50 360.00 180.00
review of claim re Desjardins, after claim bar date, not admitted, emails w counsel on Court attendance, 
CRA voicemail

2-6-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.25 240.00 60.00
review of banking and reporting to manager
2-5-2020 5704 Review Hour FX

0.50 360.00 180.00
distribution to creditors, Diakin affidavit
1-31-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.20 610.00 122.00
Review matters to date and debtor's position
1-29-2020 5714 Div I Proposal Hour HMR

0.35 360.00 126.00
instructions re dividends, review and same
1-23-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.50 240.00 120.00
process distribution of dividend to creditors per court order dated Dec 6, 2019
1-23-2020 5710 Banking - File Specific Hour FX

1-21-2020 5702 Admin work file - General (description mandatory) Hour GRH 0.20 360.00 72.00

Debtor motion for funds on hand to be paid, review of opposition incl Devry Smith Affidavit, proposal 
trustee position thereof, dis with GH pre and post court attendance

1-17-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR 0.80 610.00 488.00
court attendance re debtors motion
1-17-2020 5702 Admin work file - General (description mandatory) Hour GRH 2.50 360.00 900.00

Distr request by debtor incl claimants possible funds; accounting update with GH, available funds, corresp 
from parties opposing; consider position of proposal trustee on distr request; amend court order options 
M.Spence per D.Ullmann to resolve

1-16-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR 1.20 610.00 732.00
prep for court hearing, various conf calls, emails, statement prep,
1-16-2020 5702 Admin work file - General (description mandatory) Hour GRH 1.50 360.00 540.00
review of motion record of debtor, emails w counsel on same
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From: 11/23/2019 To: 2/1/2022

Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

0.75 360.00 270.003-10-2020 5702 Admin work file - General (description mandatory) Hour GRH

1.50 610.00 915.00
Meeting with debtor and H.Manis re creditor claims
3-9-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

1.25 360.00 450.00
review of all fee affidavits and court orders, shortfall on remittances,
3-9-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.80 610.00 488.00
Dis H.Manis re payout request for 150k; accounting thereof with GH, M.Spence; letter from H.Manis to 
148 re comments on creditor claims to date

3-6-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

1.25 360.00 450.00
various calls and emails w counsel, updated accounting/wip fee recovery analysis, review w HMR
3-6-2020 5702 Admin work file - General (description mandatory) Hour GRH

1.80 610.00 1,098.00
Attend meeting at debtor's office Yonge-Sheppard per debtor request review in detail creditor claims and 
settlement position of debtor; review of legal claims owed to debtor; review of additional 150k distribution 
to debtor

3-5-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

1.00 610.00 610.00
Attend meeting with Alain Checroune re creditors claims to date, settlements, position of company
3-5-2020 5714 Div I Proposal Hour HMR

0.15 360.00 54.00
AB Bill of Costs, Gowlings notice re assessment
3-2-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.10 610.00 61.00
Gowlings, court office request to discontinue assessment previously set
2-28-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.15 360.00 54.00
city of toronto inquiries
2-28-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.40 360.00 144.00
various w City of Toronto, review and respond to correspondence
2-27-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.20 610.00 122.00
Short dis D.Ullmann re funds in trust approx. 70k and to return to1482241
2-26-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.30 610.00 183.00
Corresp creditor supporting documents, corresp with Howard Manis on same; Howard Manis requesting 
status of creditors claims

2-26-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.20 360.00 72.00
various re Daikin creditor claim
2-26-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.80 610.00 488.00
Feb 23: dis with GH, corresp M.Spence re Monday court hearing; resolution attempted to date with 
creditors as per Alain, no business solution obtained as of yet; corresp from proposed new lawyer Howard 
Manis; follow up planning

2-24-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

1.75 360.00 630.00
court attendance, various emails follow up re retainer, next steps, order, creditor inquiries
2-24-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.50 360.00 180.00
various calls and emails re court attendance
2-23-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.50 360.00 180.00
calls and emails w counsel re Monday hearing, debtor requests, new counsel, retainer
2-21-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.80 610.00 488.00
Dis with Daiken lawyer M.Anderson; dis with Larry Keown re Devry Smith claim: as requested by debtor
2-18-2020 5714 Div I Proposal Hour HMR
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From: 11/23/2019 To: 2/1/2022

Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

0.70 610.00 427.006-16-2020 5704 Review Hour HMR

0.20 610.00 122.00
Review in prep for call w M.Spence
6-15-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.25 240.00 60.00
review of banking and reporting to manager
6-12-2020 5710 Banking - File Specific Hour FX

0.20 610.00 122.00
Settlement with Daikin Canada
6-12-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.20 360.00 72.00
call with tenant
5-12-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.40 360.00 144.00
call with counsel re tenant concerns, role of proposal trustee, updates on settlement discussions
5-11-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.40 360.00 144.00
call with tenants re rent arrears, review of lease and email with counsel
5-5-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.25 240.00 60.00
review of banking and reporting to manager
4-21-2020 5710 Banking - File Specific Hour FX

0.20 360.00 72.00
call with counsel on status of closing,
4-20-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.40 610.00 244.00
Laxmi call re information provided by Alain Checroune may not have been correct or truthful, further 
investigation required

4-7-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.20 360.00 72.00
call with former staff, counsel
4-7-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.25 240.00 60.00
review of banking and reporting to manager
4-6-2020 5710 Banking - File Specific Hour FX

0.70 360.00 252.00
fee, disbursement review,  reconcile gap between fee approved, disbursements
4-3-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.25 360.00 90.00
call with counsel on status of settlement discussion with debtor counsel and creditors
4-2-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.35 360.00 126.00
fee review and analysis
3-30-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.20 610.00 122.00
Creditor corresp re settlement
3-23-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.15 360.00 54.00
creditor inquiries
3-13-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.80 610.00 488.00
Corresp from creditors legal counsel re position of H.Manis yesterdays email; court results with GH; 
review of H.Manis reporting and court order, position of proposal trustee and involvement

3-11-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

2.00 360.00 720.00
court attendance re debtor request for funds and creditor claim status,
3-11-2020 5702 Admin work file - General (description mandatory) Hour GRH

0.60 610.00 366.00
Creditors claim position of 1482241 from H.Manis corresp to creditors counsel, follow up with M.Spence 
for court attendance tomorrow

3-10-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

call with counsel, prep for court attendance, multiple emails from company to remaining creditors on 
position re claim
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From: 11/23/2019 To: 2/1/2022

Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

0.20 610.00 122.00
Howard Manis corresp re claim
9-22-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.25 240.00 60.00
review of banking and reporting to manager
9-2-2020 5710 Banking - File Specific Hour FX

0.20 610.00 122.00
Status distribution, banking review
8-31-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.50 610.00 305.00
Disbursement review and timing, payment of creditor claims
8-24-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.25 240.00 60.00
review of banking and reporting to manager
8-19-2020 5710 Banking - File Specific Hour FX

0.70 610.00 427.00
Review disbursement schedule, next round, planning trustee report
8-6-2020 5711 Reports Hour HMR

0.25 240.00 60.00
review of banking and reporting to manager
7-30-2020 5710 Banking - File Specific Hour FX

0.80 610.00 488.00
Court order obtained settlement with creditors, distribution of funds planning, update analysis
7-27-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.70 610.00 427.00
Debtor lawyer H.Manis corresp, M.Spence re draft order, distribution of settlements thereof, legal fees
7-23-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

3.60 610.00 2,196.00
M.Spence re draft court order, distribution request by Howard Manis for debtor; distribution schedule 
analysis, rec of bank statement and prvs distribution, levies paid and o/s to date w FX, planning for next 
distr recommendation by proposal trustee

7-22-2020 5710 Banking - File Specific Hour HMR

0.60 610.00 366.00
Continuing review w FX, M.Spence re payments, levy to be paid to OSB; draft court order from M.Spence
7-21-2020 5710 Banking - File Specific Hour HMR

1.00 610.00 610.00
Banking review, reconciliation w FX, distribution to date, additional distr request H.Manis
7-16-2020 5710 Banking - File Specific Hour HMR

1.00 240.00 240.00
review Aird & Berlis trust ledger, and our trust ledger, and report, review and revised July 15, 2020 
reconciliations and tele discussion with Miranda to verify disbursement paid, other items

7-16-2020 5704 Review Hour FX

0.60 610.00 366.00
Review accounts and coordinate reconciliation bw FX and M.Spence
7-15-2020 5710 Banking - File Specific Hour HMR

1.20 610.00 732.00
Review of bank balances, reconcile payments, request from parties additional pynts, corresp M.Spence 
thereof

7-14-2020 5710 Banking - File Specific Hour HMR

0.70 610.00 427.00
M.Spence re payouts next round, analysis thereof; review of prvs court order
7-13-2020 5710 Banking - File Specific Hour HMR

0.10 610.00 61.00
Corresp Howard Manis and lawyer for re Daikin settlement
7-6-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.30 610.00 183.00
Settlement dis with claimants incl Allevio 200k offer
6-29-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR

0.20 610.00 122.00
Daikin lawyer f/up re release letter, fwd M.Spence
6-19-2020 5705 Creditor/Debtor Inquiries/Assistance Hour HMR
Status review w M.Spence, review of lawsuit Alain v. Caruda
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From: 11/23/2019 To: 2/1/2022

Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

0.90 630.00 567.0011-1-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of monthly banking, review with Trustee
10-14-2021 5710 Banking - File Specific Hour FX

0.60 620.00 372.00
Review banking, creditors outstanding matters, status of all matters in prep for next steps M.Spence
9-15-2021 5710 Banking - File Specific Hour HMR

0.25 245.00 61.25
review of monthly banking, review with Trustee
9-15-2021 5710 Banking - File Specific Hour FX

0.40 620.00 248.00
Short dis w legal counsel, review of accounts and last report of proposal trustee
8-26-2021 5704 Review Hour HMR

0.70 620.00 434.00
Review of file, status on continuing matters in prep for and attend to call with M.Spence (Aird&Berlis)
8-24-2021 5704 Review Hour HMR

0.20 620.00 124.00
Corresp from creditor lawyer; corresp M.Spence
8-19-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of June 2021 banking
8-10-2021 5710 Banking - File Specific Hour FX

0.60 620.00 372.00
Review of o/s matters, planning considerations to close and discharge as proposal trustee
7-28-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of May 2021 banking
7-8-2021 5710 Banking - File Specific Hour FX

0.25 245.00 61.25
review of Apr 2021  banking, review with Trustee
6-16-2021 5710 Banking - File Specific Hour FX

0.25 245.00 61.25
review of Mar 2021 banking, review with Trustee
5-13-2021 5710 Banking - File Specific Hour FX

0.20 620.00 124.00
Miranda Spence re status, consider proposal trustee's position to close matters
4-20-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of Feb 2021 banking, review with Trustee
4-7-2021 5710 Banking - File Specific Hour FX

0.20 620.00 124.00
Short dis w David Ullmann
3-17-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of Jan 2021 banking, review with Trustee
2-26-2021 5710 Banking - File Specific Hour FX

0.20 620.00 124.00
Status and update request to H.Manis
2-8-2021 5704 Review Hour HMR

0.25 245.00 61.25
review of Dec 2020 banking, review with Trustee
2-3-2021 5704 Review Hour FX

0.25 245.00 61.25
review of Nov 2020 banking, review with Trustee
1-13-2021 5710 Banking - File Specific Hour FX

0.25 245.00 61.25
review of banking and reporting to manager
12-21-2020 5710 Banking - File Specific Hour FX

0.25 245.00 61.25
review of banking and reporting to manager
11-17-2020 5710 Banking - File Specific Hour FX

0.25 240.00 60.00
review of banking and reporting to manager
10-21-2020 5710 Banking - File Specific Hour FX
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Hours Rate AmountDate Workcode Description Type Empl ID
Project: 022744 1482241 Ontario Limited Re: 240 Duncan Mills Rd

38,488.25Project: 022744 82.25

3.75 275.00 1,031.25
Reviewed multiple recent PT Reports to gain an understanding of the current status of these proceedings: 
prepared analysis re amounts paid to creditors/disputed creditors and levy calculation

2-1-2022 5702 Admin work file - General (description mandatory) Hour DPR

2.30 630.00 1,449.00
Review file, 10th report of trustee, draft court order w D.Posner outstanding matters to date; review of 
banking and prvs accounting, instr thereof to DP, planning to court hearing

2-1-2022 5711 Reports Hour HMR

1.60 630.00 1,008.00
Proposal trustee report draft, review of file incl distributions and applicable levy; planning for upcoming 
court hearing

1-31-2022 5711 Reports Hour HMR

0.25 250.00 62.50
review of monthly banking, review with Trustee
1-28-2022 5710 Banking - File Specific Hour FX

1.00 275.00 275.00
reviewed communications with HManis and MSpence and brief review of file re upcoming court hearing
1-18-2022 5714 Div I Proposal Hour DPR

0.30 630.00 189.00
M.Spence re letter to Howard Manis lawyer for debtor
1-4-2022 5704 Review Hour HMR

0.25 250.00 62.50
review of monthly banking, review with Trustee
12-23-2021 5710 Banking - File Specific Hour FX

0.70 630.00 441.00
Miranda Spence corresp re status, position of proposal trustee on remaining funds and claims disputed 
by company, planning thereof

12-13-2021 5704 Review Hour HMR

0.25 250.00 62.50
review of monthly banking, review with Trustee
12-9-2021 5710 Banking - File Specific Hour FX

0.25 250.00 62.50
review of monthly banking, review with Trustee
11-11-2021 5710 Banking - File Specific Hour FX

Corresp M.Spence Aird Berlis; call A.Degan Caruda re status of proceedings; review of file, planning 
thereof



   
 

TAB 4 



Court File No. 31-2303814 
Estate No. 31-2303814 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, 

OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 

AFFIDAVIT OF IAN AVERSA 
(sworn February 2nd, 2022) 

I, IAN AVERSA, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY AS FOLLOWS: 

1. I am a partner at Aird & Berlis LLP and, as such, I have knowledge of the matters to 

which I hereinafter depose.  Aird & Berlis LLP is acting as counsel for Crowe Soberman 

Inc. in its capacity as proposal trustee of 1482241 Ontario Limited (in such capacity, the 

“Proposal Trustee”).   

2. Aird & Berlis LLP has prepared statements of account in connection with its mandate as 

counsel to the Proposal Trustee, detailing its services rendered and disbursements 

incurred, namely:  

(a) an account dated February 24, 2020 in the amount of $9,715.83 in respect of the 

period from November 25, 2019 to February 12, 2020; 

(b) an account dated May 25, 2020 in the amount of $3,995.84 in respect of the 

period from February 21, 2020 to May 11, 2020;  

(c) an account dated August 31, 2020  in the amount of $5,309.93 in respect of the 

period from June 14, 2020 to July 28, 2020; 















IN ACCOUNT WITH:   

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada  M5J 2T9 
T 416.863.1500   F 416.863.1515 

airdberlis.com 

Crowe Soberman Inc. 
1100-2 St. Clair Avenue East 
Toronto, ON 
M4T 2T5

Attention: Hans M. Rizarri  Account No.: 671633 

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES 

File No.: 48389/141309

May 25, 2020 

Re: Proposal of 1482241 Ontario Limited and 240 Duncan Mill Road  

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended May 11, 2020

LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION

MES 
_

21/02/20
_

$525.00) 
_

    1.00
_

$525.00) 
_

Exchange emails and telephone 
calls with H. Manis, D. Ullmann, G. 
Hamilton re: court attendance  
_

MES 
_

23/02/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Exchange emails with H. Rizarri, G. 
Hamilton, L. Keown re: court 
attendance on February 24  
_

MES 
_

24/02/20
_

$525.00) 
_

    1.50
_

$787.50) 
_

Attend 9:30 appointment, and 
exchange emails with H. Manis, G. 
Hamilton, H. Rizarri re: delivery of 
funds to H. Manis  
_

MES 
_

25/02/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Telephone call with D. Ullmann re: 
status  
_

MES 
_

28/02/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with H. Rizarri re: 
Gowlings assessment  
_

MES 
_

05/03/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Exchange emails with H. Rizarri re: 
March 11 attendance; Review email 
from H. Manis and exchange emails 
with G. Hamilton re: same  
_

MES 
_

06/03/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Telephone call with G. Hamilton re: 
March 11 court attendance  
_ 



AIRD & BERLIS LLP 
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LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION

MES 
_

09/03/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Telephone call with G. Hamilton and 
email to service list re: Debtor's 
request for funds  _

MES 
_

10/03/20
_

$525.00) 
_

    0.50
_

$262.50) 
_

Review emails re debtor's position 
on claims; Discussion with G. 
Hamilton re: position at 9:30 
appointment  
_

MES 
_

11/03/20
_

$525.00) 
_

    1.00
_

$525.00) 
_

Attend at court to address 
scheduling of disputed claims  
_

MES 
_

06/04/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Discussion with G. Hamilton re: 
approach  
_

MES 
_

07/04/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Telephone call with G. Hamilton  
_

MES 
_

16/04/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Email to H. Manis re: status  
_

MES 
_

20/04/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Review email from H. Manis, and 
telephone call with G. Hamilton re: 
next steps  
_

MES 
_

05/05/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with G. Hamilton 
re:  tenant request  
_

MES 
_

11/05/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Telephone call with G. Hamilton re:  
tenant issues  
_

TOTAL: 6.60 $3,465.00)

Name Hours Rate Value

Miranda E. Spence (MES)     6.60 $525.00) $3,465.00)

OUR FEE $3,465.00)
HST at 13% $450.45)
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DISBURSEMENTS

COST INCURRED ON YOUR BEHALF AS AN AGENT 

Taxation – Bill of Costs  $50.00 
Wire Charges $15.00 

Subject to HST 

Deliveries/Parss $13.62 

HST at 13% $1.77 

AMOUNT NOW DUE  $3,995.84 

THIS IS OUR ACCOUNT HEREIN   
Aird & Berlis LLP  

Steven L. Graff  
E.&O.E. 

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT 

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED. 

GST / HST Registration # 12184 6539 RT0001 

NOTE:  This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference. 

40150434.1 



IN ACCOUNT WITH:   

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada  M5J 2T9 
T 416.863.1500   F 416.863.1515 

airdberlis.com 

Crowe Soberman Inc. 
1100-2 St. Clair Avenue East 
Toronto, ON 
M4T 2T5

Attention: Hans M. Rizarri  Invoice No.: 680725 

PLEASE WRITE INVOICE NUMBERS 
ON THE BACK OF ALL CHEQUES 
File No.: 48389/141309 
Client No.: 48389 
Matter No.: 141309

August 31, 2020 

Re: Proposal of 1482241 Ontario Limited and 240 Duncan Mill Road  

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended July 28, 2020

LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION

MES 
_

14/06/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Receive and respond to email from 
H. Rizarri  
_

MES 
_

15/06/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Exchange emails with H. Rizarri re: 
settlement  
_

MES 
_

16/06/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Telephone call with H. Rizarri re: 
Caruda/Checroune dispute  
_

MES 
_

19/06/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Receive email from H. Rizarri re: 
settlement of small claim  
_

MES 
_

22/06/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Receive email from H. Rizarri 
attaching form of release and 
respond to same  
_

MES 
_

29/06/20
_

$525.00) 
_

    1.20
_

$630.00) 
_

Review Caruda postponement of 
debt and exchange emails with H. 
Rizarri re same; Revise release for 
Daikin claim; Review emails re: 
settlement of Allevio claim  
_

MES 
_

30/06/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with H. Manis re: 
release of funds for settlement 
payments  
_

MES 
_

02/07/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with J. Spotswood 
re: settlement with Allevio  
_
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LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION

MES 
_

06/07/20
_

$525.00) 
_

    0.30
_

$157.50) 
_

Exchange emails with H. Manis, J. 
Spotswood re: form of order to 
release funds  
_

MES 
_

08/07/20
_

$525.00) 
_

    0.60
_

$315.00) 
_

Exchange emails with J. Spotswood, 
H. Manis re: release of settlement 
funds; Telephone call with H. Rizarri 
re: same  
_

MES 
_

09/07/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Review email from H. Manis re: 
settlement with Allevio  
_

MES 
_

10/07/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Exchange emails with H. Manis  
_

MES 
_

13/07/20
_

$525.00) 
_

    0.40
_

$210.00) 
_

Exchange emails with H. Rizarri re: 
form of order for release of funds, 
and review relevant court orders  
_

MES 
_

14/07/20
_

$525.00) 
_

    0.50
_

$262.50) 
_

Telephone call with H. Rizarri re: 
distribution, and exchange emails re: 
current status of funds  
_

MES 
_

15/07/20
_

$525.00) 
_

    0.40
_

$210.00) 
_

Exchange emails with H. Rizarri re: 
analysis of funds held in trust  
_

MES 
_

16/07/20
_

$525.00) 
_

    0.70
_

$367.50) 
_

Telephone call with F. Xue re: 
reconciling accounts; Exchange 
emails with F. Xue, H. Rizarri, H. 
Manis, J. Spotswood re: request for 
release of funds  
_

MES 
_

17/07/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with H. Manis, J. 
Spotswood re: settlement and form 
of order  
_

MES 
_

20/07/20
_

$525.00) 
_

    0.70
_

$367.50) 
_

Revise draft order and exchange 
emails with H. Rizarri re: same; 
Exchange emails with J. Spotswood 
and H. Manis re: status of order  
_

MES 
_

21/07/20
_

$525.00) 
_

    0.40
_

$210.00) 
_

Telephone call with H. Manis re: 
release of funds; Exchange emails 
with H. Rizarri re: same  
_

MES 
_

22/07/20
_

$525.00) 
_

    0.50
_

$262.50) 
_

Exchange emails and telephone call 
with H. Rizarri re: proposed 
distribution to debtor  
_

MES 
_

23/07/20
_

$525.00) 
_

    0.50
_

$262.50) 
_

Exchange emails with H. Rizarri, H. 
Manis, J. Spotswood re: form of 
order for release of funds   
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LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION

MES 
_

24/07/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Exchange emails re: form of order 
re: release of funds  
_

MES 
_

26/07/20
_

$525.00) 
_

    0.10
_

$52.50) 
_

Review emails re: correspondence 
with court re: order  
_

MES 
_

27/07/20
_

$525.00) 
_

    0.40
_

$210.00) 
_

Review emails re: issued order and 
disbursement of funds  
_

MES 
_

28/07/20
_

$525.00) 
_

    0.50
_

$262.50) 
_

Arrange for issuance of wires and 
cheques to pay creditors, and 
exchange emails re: same  
_

TOTAL: 8.90 $4,672.50)

Name Hours Rate Value

Miranda E. Spence (MES)     8.90 $525.00) $4,672.50)

OUR FEE $4,672.50)
HST at 13% $607.43)

DISBURSEMENTS

COST INCURRED ON YOUR BEHALF AS AN AGENT 

Wire Charges $30.00)

AMOUNT NOW DUE  $5,309.93)

THIS IS OUR ACCOUNT HEREIN   
Aird & Berlis LLP  

Steven L. Graff  
E.&O.E. 

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT 

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED. 

GST / HST Registration # 12184 6539 RT0001 

NOTE:  This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the acc ount number as reference. 

41403961.1 



IN ACCOUNT WITH:   

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada  M5J 2T9 
T 416.863.1500   F 416.863.1515 

airdberlis.com 

Crowe Soberman Inc. 
1100-2 St. Clair Avenue East 
Toronto, ON 
M4T 2T5

Attention: Hans M. Rizarri  Invoice No.: 722683  

PLEASE WRITE INVOICE NUMBERS 
ON THE BACK OF ALL CHEQUES 
File No.: 48389/141309 
Client No.: 48389 
Matter No.: 141309

October 29, 2021 

Re: Proposal of 1482241 Ontario Limited and 240 Duncan Mill Road  

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended September 29, 
2021

LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION 

MES 
_

11/08/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails re: receipt of funds 
by Daikin  
_

MES 
_

03/09/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with H. Rizarri, H. 
Manis re: status of file  
_

MES 
_

07/09/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Exchange emails with H. Rizarri re: 
proposed response to H. Manis  
_

MES 
_

21/09/20
_

$525.00) 
_

    0.20
_

$105.00) 
_

Review emails re YYZ plumbing 
claim  
_

JTN 
_

15/10/20
_

$435.00) 
_

    0.10
_

$43.50) 
_

Email exchange with client re status 
update and next steps  
_

JTN 
_

25/10/20
_

$435.00) 
_

    0.10
_

$43.50) 
_

Email exchange with H. Rizarri re 
status  
_

ACCT 
_

13/01/21
_

$50.00) 
_

    0.30
_

$15.00) 
_

Arrange with bank for the roll-over of 
a trust term deposit; provide written 
authorization to bank; confirm 
interest calculations. Jan 13/21: GIC 
#4321-8619402-02 - Interest of 
$4,978.58 from Jan 14/20 to Jan 
13/21 at the interest rate of 1.00%  
_ 



AIRD & BERLIS LLP 
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LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION 

JTN 
_

05/02/21
_

$475.00) 
_

    0.10
_

$47.50) 
_

Email to client re status update  
_

JTN 
_

07/02/21
_

$475.00) 
_

    0.10
_

$47.50) 
_

Receipt and review of email from H. 
Rizarri  
_

MES 
_

24/02/21
_

$550.00) 
_

    0.10
_

$55.00) 
_

Exchange emails with L. Keown re 
status  
_

MES 
_

20/04/21
_

$550.00) 
_

    0.30
_

$165.00) 
_

Telephone call with H. Manis re: 
status of proceeding and next steps, 
and email to H. Rizarri re: same  
_

MES 
_

24/08/21
_

$550.00) 
_

    0.50
_

$275.00) 
_

Review underlying documents, 
discussion with K. Plunkett re claim 
against guarantor and instruct H. 
Wong re same  
_

MES 
_

31/08/21
_

$550.00) 
_

    0.30
_

$165.00) 
_

Exchange emails with court office, 
H. Rizarri, H. Manis re court date for 
discharge motion  
_

MES 
_

01/09/21
_

$550.00) 
_

    0.10
_

$55.00) 
_

Correspondence with court re 
scheduling hearing date  
_

MES 
_

29/09/21
_

$550.00) 
_

    0.30
_

$165.00) 
_

Arrange to schedule discharge 
hearing and emails to H. Manis and 
H. Rizarri re same  
_

TOTAL: 3.10 $1,497.00)

Name Hours Rate Value 

Miranda E. Spence (MES)     2.40 $541.67) $1,300.00)
Jeremy T. Nemers (JTN)     0.40 $455.00) $182.00)
Accounting Department (ACCT)     0.30 $50.00) $15.00)

OUR FEE $1,497.00)
HST at 13% $194.61)



AIRD & BERLIS LLP 
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DISBURSEMENTS

Subject to HST 

Deliveries $26.69)

 HST at 13% $3.47)

AMOUNT NOW DUE   $1,721.77)

THIS IS OUR ACCOUNT HEREIN   
Aird & Berlis LLP  

Steven L. Graff  

E.&O.E. 

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT 

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.0% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED. 

GST / HST Registration # 12184 6539 RT0001 

NOTE:  This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference. 



IN ACCOUNT WITH:   

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada  M5J 2T9 
T 416.863.1500   F 416.863.1515 

airdberlis.com 

Crowe Soberman Inc. 
1100-2 St. Clair Avenue East 
Toronto, ON 
M4T 2T5

Attention: Hans M. Rizarri  Invoice No.: 736217  

PLEASE WRITE INVOICE NUMBERS 
ON THE BACK OF ALL CHEQUES 
File No.: 48389/141309 
Client No.: 48389 
Matter No.: 141309

January 31, 2022 

Re: Proposal of 1482241 Ontario Limited and 240 Duncan Mill Road  

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended December 20, 
2021

LAWYER DATE RATE/ 
HOUR 

TIME VALUE DESCRIPTION 

MES 
_

07/12/21
_

$550.00) 
_

    1.50
_

$825.00) 
_

Draft 10th report re status of 
proceedings; Email to L. Keown re 
status of claim  
_

MES 
_

08/12/21
_

$550.00) 
_

    0.70
_

$385.00) 
_

Review terms of proposal re 
payments to creditors; Call with L. 
Keown re status of DSF claim; Draft 
email to H. Rizarri re 
recommendation for upcoming 
motion  
_

MES 
_

13/12/21
_

$550.00) 
_

    0.50
_

$275.00) 
_

Telephone call with H. Manis re 
approach to case conference; 
Correspondence with court re 
rescheduling date; Email to H. 
Rizarri re same  
_

MES 
_

14/12/21
_

$550.00) 
_

    0.20
_

$110.00) 
_

Correspondence with court re 
rescheduling discharge motion; 
Exchange emails with H. Rizarri re 
strategy  
_

MES 
_

20/12/21
_

$550.00) 
_

    0.10
_

$55.00) 
_

Address scheduling of motion  
_

TOTAL: 3.00 $1,650.00)
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Name Hours Rate Value 

Miranda E. Spence (MES)     3.00 $550.00) $1,650.00)

OUR FEE $1,650.00)
HST at 13% $214.50)

AMOUNT NOW DUE   $1,864.50)

THIS IS OUR ACCOUNT HEREIN   
Aird & Berlis LLP  

Steven L. Graff  
E.&O.E. 

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT 

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.0% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED. 

GST / HST Registration # 12184 6539 RT0001 

NOTE:  This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference. 
47377921.2 





STATEMENT OF RESPONSIBLE INDIVIDUALS 

Aird & Berlis LLP’s professional fees herein are made with respect to the following individuals

Lawyer Call to Bar Hrly Rate Total Time Value 

Graff, S. L  1991 $850.00 – 2020 0.2 $170.00 

Spence, M. E 2011 $475.00 – 2019 
$525.00 – 2020 
$550.00 - 2021 

9.8 
22.4 
4.6 

$4,655.00 
$11,760.00 
$2,530.00 

Jeremy T. Nemers 2014 $435.00 - 2020 
$475.00 - 2021  

0.2 
0.2 

$87.00 
$95.00 

Clerk/Student Call to Bar Avg Hrly Rate Total Time Value 

John G. Pappas N/A $295.00 – 2019 1.0 $295.00 

Williams, P.  N/A $190.00 – 2019 0.6 $114.00 

Accounting N/A $50.00 – 2021 0.3 $15.00 

*Standard hourly rates listed.  However, in certain circumstances adjustments to the account were 

made. 
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TAB 5 
 



Court File No. 31-2303814 
Estate No. 31-2303814 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN BANKRUPTCY AND INSOLVENCY 
 
 
   

THE HONOURABLE       

JUSTICE       

) 

) 

) 

MONDAY, THE 7TH  

DAY OF FEBRUARY, 2022 

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, 
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 

 

DISTRIBUTION AND DISCHARGE ORDER  

 

THIS MOTION, made by Crowe Soberman Inc. (“Crowe”) in its capacity as the 

proposal trustee (in such capacity, the "Proposal Trustee") of 1482241 Ontario Limited (the 

"Debtor" or “148”), for an order (a) approving the activities of the Proposal Trustee as set out in 

the Proposal Trustee’s Eighth Report dated May 10, 2019 (the “Eighth Report”), the 

Supplement to the Eighth Report dated May 23, 2019 (the “Supplement to the Eighth 

Report”), and the Tenth Report dated February 2, 2022 (the "Tenth Report"); (b) approving the 

fees and disbursements of the Proposal Trustee and its counsel; (c) authorizing the Proposal 

Trustee to make certain distributions as described in the Tenth Report; (d) discharging Crowe as 

Proposal Trustee of the Debtor; and (e) releasing Crowe from any and all liability, was heard this 

day by judicial videoconference.  

ON READING the Tenth Report and the appendices thereto, the affidavit of Hans 

Rizarri sworn February 2, 2022 (the “Rizarri Affidavit”), the affidavit of Ian Aversa sworn 

February 2, 2022 (the “Aversa Affidavit”), and on hearing the submissions of counsel for the 

Proposal Trustee, and such other counsel as were present and listed on counsel slip, no one else 

appearing although served as evidenced by the Affidavit of [NAME] sworn [DATE], filed;   



SERVICE 

1. THIS COURT ORDERS AND DECLARES that the time for service of this Motion 

and the Motion Record herein is abridged such that the Motion is properly returnable today, and 

hereby dispenses with further service thereof. 

APPROVAL OF THE REPORTS 

2. THIS COURT ORDERS that the Eighth Report and the conduct and activities of the 

Proposal Trustee described therein be and are hereby approved. 

3. THIS COURT ORDERS that the Supplement to the Eighth Report and the conduct and 

activities of the Proposal Trustee described therein be and are hereby approved. 

4. THIS COURT ORDERS that the Eighth Report and the conduct and activities of the 

Proposal Trustee described therein be and are hereby approved. 

APPROVAL OF THE FEES AND DISBURSEMENTS 

5. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as set 

out in the Rizarri Affidavit are hereby approved, and the Proposal Trustee is authorized to pay 

such fees from the proceeds of sale of the lands at the address municipally known as 240 Duncan 

Mill Road, Toronto, Ontario (the “Sale Proceeds”). 

6. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee’s 

counsel as set out in the Aversa Affidavit are hereby approved, and the Proposal Trustee is 

authorized to pay such fees from the Sale Proceeds. 

7. THIS COURT ORDERS that the fee accrual of $25,000, inclusive of fees and 

disbursements, representing the Proposal Trustee’s and its counsel’s fees to the completion of 

these proceedings, is hereby approved, and the Proposal Trustee is authorized to pay such fee 

accrual from the Sale Proceeds.  

APPROVAL OF DISTRIBUTIONS 



8. THIS COURT ORDERS that the Proposal Trustee is authorized to pay from the Sale 

Proceeds the following amounts to the Proposal Trustee’s creditors, less applicable levy owing to 

the Superintendent in Bankruptcy: 

Devry Smith Frank LLP $128,153.49 

GDI Services (Canada) LP $95,746.42 

North York Family Physicians 
Holdings Inc. 

$46,442.42 

Quality Allied Elevator $18,247.23 

Rogers Retail Proposals $871.56 

YYZ Plumbing $17,960.20 

 

9. THIS COURT ORDERS that the Proposal Trustee is authorized to pay from the Sale 

Proceeds any amounts owing to the Superintendent in Bankruptcy for levy, on account of 

distributions to creditors made in this proceeding. 

10. THIS COURT ORDERS that, after payment of the amounts authorized to be paid 

pursuant to paragraphs 5, 6, 7, 8 and 9 herein, the Proposal Trustee shall distribute the remaining 

Sale Proceeds to the Debtor. 

DISCHARGE AND RELEASE 

11. THIS COURT ORDERS that upon payment of the amounts set out in paragraphs 5 

through 10 above and the filing of the Discharge Certificate by the Proposal Trustee in the form 

attached hereto as Schedule “A”, Crowe shall be discharged as Proposal Trustee of the Debtor, 

provided however that notwithstanding its discharge herein (a) Crowe shall remain the Proposal 

Trustee for the performance of such incidental duties as may be required to complete the 

administration of its mandate, and (b) the Proposal Trustee shall continue to have the benefit of 

the provisions of all Orders made in this proceeding, including all approvals, protections and 

stays of proceedings in favour of Crowe in its capacity as Proposal Trustee. 

12. THIS COURT ORDERS AND DECLARES that, upon the Proposal Trustee filing the 

Discharge Certificate, Crowe is hereby released and discharged from any and all liability that 



Crowe now has or may hereafter have by reason of, or in any way arising out of, the acts or 

omissions of Crowe while acting in its capacity as Proposal Trustee herein, save and except for 

any gross negligence or wilful misconduct on the Proposal Trustee’s part. Without limiting the 

generality of the foregoing, Crowe is hereby forever released and discharged from and all 

liability relating to matters that were raised, or which could have been raised, in the within 

proceedings, save and except for any gross negligence or wilful misconduct on the Proposal 

Trustee’s part. 

13. THIS COURT ORDERS that, notwithstanding Rule 59.05, this Order is effective from 

the date it is made, and it is enforceable without any need for entry and filing. In accordance with 

Rules 77.07(6) and 1.04, no formal order need be entered and filed unless an appeal or motion 

for leave to appeal is brought to an appellate court.  Any party may nonetheless submit a formal 

order for original, signing, entry and filing, as the case may be, when the Court returns to regular 

operations. 

 

_______________________________________ 

 



SCHEDULE “A” 

Court File No. 31-2303814 
Estate No. 31-2303814 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN BANKRUPTCY AND INSOLVENCY 
 

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, 
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 

 
 

PROPOSAL TRUSTEE’S DISCHARGE CERTIFICATE 

RECITALS 

(A) 1482241 Ontario Limited (the “Debtor”) filed a notice of intention to make a proposal on 

October 13, 2017, and Crowe Soberman Inc. (“Crowe”) was appointed as the proposal trustee 

(in such capacity, the “Proposal Trustee”).  

(B) Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) made February 7, 2022 (the “Distribution and Discharge Order”), Crowe was 

discharged as the Proposal Trustee of the Debtor to be effective upon the filing by the Proposal 

Trustee with the Court of a certificate confirming that all matters to be attended to in connection 

with the proposal proceeding of the Debtor have been completed to the satisfaction of the 

Proposal Trustee, provided, however, that notwithstanding its discharge: (a) the Proposal Trustee 

will remain the Proposal Trustee for the performance of such incidental duties as may be 

required to complete the administration of this proposal proceeding; and (b) the Proposal Trustee 

will continue to have the benefit of the provisions of all Orders made in these proceedings, 

including all approvals, protections and stays of proceedings in favour of Crowe, in its capacity 

as the Proposal Trustee. 



(C) Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Distribution and Discharge Order. 

THE PROPOSAL TRUSTEE CERTIFIES the following: 

1. all matters to be attended to in connection with the proposal proceedings of the Debtor 

have been completed to the satisfaction of the Proposal Trustee; and 

2. this Certificate was filed by the Proposal Trustee with the Court on the _____ day of 

_______________, 2022. 

 

 Crowe Soberman Inc. solely in its capacity as 
the proposal trustee of the Debtor, and not in its 
personal capacity 

  Per:  

   Name:  

   Title:  
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SERVICE LIST 
(as of February 1, 2022) 

 
 
 
TO:  AIRD & BERLIS LLP 

Barristers and Solicitors 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, ON  M5J 2T9 

 
Steven L. Graff (LSO # 31871V) 
Tel: (416) 865-7726 
Fax: (416) 863-1515 
Email: sgraff@airdberlis.com   

 
Miranda Spence (LSO # 60621M) 
Tel: (416) 865-3414 
Fax: (416) 863-1515 
Email: mspence@airdberlis.com   

 
Lawyers for Crowe Soberman Inc. in its capacity as the proposal trustee of 
1482241 Ontario Limited 
 
 

 
 
AND TO: MANIS LAW   

2300 Yonge Street, Suite 1600  
Toronto, ON M4P 1E4 
 
Howard Manis (LSO #34366V) 
Tel: (416) 364-5289  
Email: hmanis@manislaw.ca    
  
Lawyers for 1482241 Ontario Limited 
 

 

 

 

 

mailto:sgraff@airdberlis.com
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IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, 
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 
 

      
 

  

 Court File No. 31-2303814 
Estate No. 31-2303814 

 

   
  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
(IN BANKRUPTCY AND INSOLVENCY) 

 

Proceedings commenced at Toronto 

MOTION RECORD OF THE PROPOSAL 
TRUSTEE 

(motion returnable February 7th , 2022) 

AIRD & BERLIS LLP 
Barristers and Solicitors 
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181 Bay Street, Suite 1800 

Toronto, ON  M5J 2T9 
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Email:  sgraff@airdberlis.com   
 
Miranda Spence (LSUC # 60621M) 
Tel: (416) 865-3414 
Fax: (416) 863-1515 
Email:  mspence@airdberlis.com   
 

Lawyers for Crowe Soberman Inc. in its capacity as the proposal 
trustee of 1482241 Ontario Limited 
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