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5. | note that as the Checroune Affidavit was only served on March 13, 2018, | am
swearing this in place of our client in order to inform the Court and parties of our clients’
position as soon as possible. Where a document has been referred to in the Fourth Report, |
have indicated the location of the document.

Property Claim

6. As has been previously raised in these proceedings, the Respondents take the
position that, among other things, they hold a 20% beneficial interest in the property
municipally known as 240 Duncan Mill Road (the “Duncan Mill Property”). On that basis,
the Respondents have raised the issue of whether the Duncan Mill Property should form part
of the proposal proceedings of 148 at all.

1 This issue was raised during the initial motion to approve the sale process (the “Sale
Process”) on November 3, 2017. Although Justice Hainey ultimately approved the Sale
Process (the "Sale Process Order”), in his endorsement, he acknowledged that this was an
open issue by stating that the Sale Process Order did “not determine the validity or
enforceability of the agreements to which . . . Jamshid Hussaini, Neelofar Ahmadi and
Homelife Dreams Realty Inc. are [a] party or related interests “. A copy of Justice Hainey's
endorsement dated November 3, 2017 is attached as Exhibit “A”.

8. Despite this, at paragraphs 15 to 18 of the Checroune Affidavit, Mr. Checroune states
that the Property Claim of the Respondents is invalid and without merit; however, he
provides no basis for those statements.

9. To the contrary, both Neelo and James have sworn affidavits in these proceedings
and in the Respondents’ litigation proceedings against 148 and Checroune in Court File No.
CV-14-506305 (the “Action”) setting out the details of their beneficial interest in the property
municipally known as 240 Duncan Mill Road (the “Duncan Mill Property”), which is the
subject of the Sale Process. For example, copies of Neelo’s affidavit sworn November 2,
2017 (“Neelo’s Affidavit') and James' affidavit sworn November 2, 2017 (“James’
Affidavit") are attached as Exhibits B and C to my affidavit. | have also attached selected
exhibits that were attached to Neelo’s Affidavit for the benefit of the Court, as described
below. Both Neelo's Affidavit and James' Affidavit have been previously filed with the Court
and arrangements will be made to have these affidavits available at the hearing of 148's
extension motion.
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17.  The Action has been stayed as against 148 as result of these proposal proceedings.
As such, there has been no judicial determination of the Respondents’ claims. Further,
contrary to Mr. Checroune’s statements in his affidavit, as noted above, the Sale Process
Order did not determine the validity or enforceability of the Respondents’ Claims.

Proofs of Claim

18.  As described in more detail in the Fourth Report, James and Neelo have repeatedly
made their position known to the Proposal Trustee by way of Neelo's Affidavit,
correspondence sent to the Proposal Trustee (see Miller Thomson's letters attached as
Appendices H and L to the Fourth Report) and by filing Proofs of Claim (Property) in respect
to their beneficial interests (see Appendix J).

19. Although the Respondents’ Property Claims have been disallowed by the Proposal
Trustee, the Proposal Trustee has made it clear that the disallowances were issued on a
without prejudice basis, with a right to file a further claim, as the Proposal Trustee has not yet
convened a claims process and as the claims are contingent and have not yet been
determined (see Appendix K).

20.  While the Respondents reserve their rights with respect to the position taken by the
Proposal Trustee, as set out in the letter from Craig Mills of Miller Thomson dated February
20, 2018 (attached as Appendix L to the Fourth Report), the Respondents have requested
that:

(a) the net proceeds be held in trust by the Proposal Trustee following closing;

(b) there shall be no distributions to any creditors subject to further order of the
Court; and

(c) the Proposal Trustee seek direction from the Court following closing in respect
to a mechanism to resolve the Respondents’ claim prior to the distribution of
proceeds, the formulation of a claims process or a BIA proposal.

21. Although the draft Approval and Vesting Order contained in the motion record filed by
the Proposal Trustee (Tab 4) does include a provision that the sale proceeds be held in trust
pending further order of the Court, | also see that the draft Ancillary Order (Tab 6 to the
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ONTARIO
SUPERIOR COURT OF JUSTICE
(CONIMERCIAL LIST)

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE CITY OF
TORONTO, IN THE PROYINCE OF ONTARIO

AFFIDAVIT OF NEELOFAR AHNMADI
(sworn November 2V°, 2017)
I, Neelofar Ahmadi, of the Town of Richmond Hill, in the Regional Municipality of
York, MAKE OATH AND SAY:

I am one of the plaintiffs in the Action (as defined below), and one of the respondents
to the within application, and as such | have knowledge of the facts and matters to which |
hereinafter depose. Where | depose based upon information and belief obtained from others
| have stated the source of that information and belief and | believe it to be true.

2 | make this affidavit in response to the Affidavit of Alain Checroune (“Checroune”)
sworn October 26, 2017 in support of a motion by 1482241 Ontario Lid. (“148 Ontario Ltd.")
for, among other relief, a priority charge in favour of 148 Ontario Ltd., authorization for a sale
process in respect of the property municipally known as 240 Duncan Mill Road ("240

Duncan Mill"), interim financing in the amount of $750,000.00 ranking ahead of all creditors
except the morigagees, and extending the time for 148 Ontario Ltd. to file a proposal (the
“Proposal Proceedings”).

3. 148 Ontario Ltd.'s motion materials were delivered to my lawyers at Miller Thomson
LLP (“MT") on Friday, October 27, 2017. Mr. Jamshid Hussaini (*James") and myself are
seeking an adjournment of the 148 Ontario Ltd.’s motion returnable November 3, 2017 so we
have time to prepare a full response.

4. James, Homelife Dreams Realty Inc. (“Homelife") and | (collectively, the “Plaintiffs")
are currently in litigation against Checroune and 148 Ontario Ltd. in court file CV-14-506305
(the “Action”). Our Action against Checroune is for, among other relief, specific performance
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lights during business hours, denying access to elevators; cancelling access
cards and parking passes, towing our cars, posting notices that the Subject
Property is closed, physically or verbally harassing, threatening or intimidating
us, and in any way disrupting our business; and

(b) restrained Checroune and 148 Ontario Ltd. from selling, mortgaging,
encumbering or otherwise dealing with 240 Duncan Mill or the shares of 148
Ontario Lid.

11.  Despite the Whitaker Order, Checroune continued to wage a campaign of intimidation
and harassment against me, James, Homelife, and our sub-tenants. The details are set out
in a previous affidavit | swore on June 4, 2015 (the “June 2015 Ahmadi Affidavit"), a true
copy of which is attached, without exhibits, to this affidavit and marked Exhibit “I”.

12.  Checroune and 148 Ontario Ltd. have also continued to deal with 240 Duncan Mill
and encumber 240 Duncan Mill in blatant contravention of the Whitaker Order. A true copy of
a parcel register search of 240 Duncan Mill is attached to this affidavit and marked Exhibit
“Ju'

13. | believe that Checroune arranged to refinance the first secured mortgage on title
without our consent. A true copy of the first mortgage and the assignment is attached to this
affidavit and marked Exhibit “K”.

14. On June 27, 2016, we objected to the refinancing in a letter from our lawyers at MT to
Checroune’s counsel at the time. A true copy of the June 27, 2016 letter is attached to this
affidavit and marked Exhibit “L”.

15.  Afurther secured mortgage was registered on title to 240 Duncan Mill in breach of the
Whitaker Order. The secured mortgage was registered as AT4349221 on title to 240 Duncan
Mill is in favour of Janodee Investments and Meadowshire Investments Lid. (the
“Meadowshire Charge”). A true copy of the Meadowshire Charge is attached to this affidavit
and marked Exhibit “M”.

THE SUNMMARY JUDGNIENT MOTION

16. From November 2016 to April 2017, Checroune and 148 Ontario Ltd. prepared and
argued an unsuccessful summary judgment motion (the “SJN"). The state of affairs leading
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up to the SJM are set out in a previous affidavit | swore on December 1, 2016 (the
"December 2016 Ahmadi Affidavit®), a true copy of which is attached, without exhibits, to
this affidavit and marked Exhibit “N”.

17.  On April 19, 2017, the Honourable Justice Cavanagh released his decision with
respect to Checroune and 148 Ontario Lid.'s SIM. Justice Cavanagh specifically considered
Checroune and 148 Ontario Ltd.'s request that our CPL be dismissed and the Whitaker
Order be set aside. He refused to do so and dismissed their motion in its entirety. A true copy
of the decision of the Honourable Justice Cavanagh is attached to this affidavit and marked
Exhibit “O”.

18.  Checroune and 148 Ontario Ltd.’s evidence throughout the Action has been plagued
by inconsistencies and statements that defy belief. The gaps and credibility concerns with
Checroune's evidence were set out in Justice Cavanagh'’s decision to order that the Action
ought to proceed to trial.

19.  For example, Checroune denies having any involvement in registering a secured
mortgage on fitle to 240 Duncan Mill despite clear evidence to the contrary. The
Meadowshire Charge records Checroune as personal guarantor and 148 Ontario Ltd. This
encumbrance was put on title to 240 Duncan Mill in breach of the Whitaker Order.
Notwithstanding this evidence, Checroune has baldly denied under oath that he was involved
in registering the Meadowshire Charge. A true copy of the relevant excerpts from
Checroune's cross examination dated January 17, 2017 is attached to this affidavit and
marked Exhibit “P".

20. Checroune is not a credible witness. | fear that he is manipulating and abusing the
process available to him under the Bankrupicy and Insolvency Act (Canada) to prejudice
James and me in our Action, and to the detriment of 148 Ontario Ltd.'s bona fide creditors.

21.  James and | have made our best efforts to move the Action forward diligently, but our
efforts continue to be undermined by Checroune's actions, including but not limited to the
fact that:

(@ Checroune has changed lawyers four times. True copies of the various
Notices of Change of Lawyers we have received is attached to this affidavit
and marked Exhibit “Q”.
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4, | make this affidavit in response {o 148 Ontario Ltd.'s motion and for no other or
improper purpose.

SWORN BEFORE ME at the City of

Markham, in the Regional Municipality .
of York, this 2™ day of November,
JANISHID HUSSAINI

Commissioner for Taking Affidavits

IVAN MERROW
LAWYER
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PARCEL REGISTER (ASEREVIATED} FOR PROFERTY IDSNUTIFIER

f;)'Ontario

LAND

REGISTRY
OFFICE 266 10088-0069 (L7)

PAGE 2 0OF §
PACPARED FOR FColk666
on 2017/11/02 AT 08:47:33

* CERTIFIED Il ACCORDANCE WITIl TUE LAND TITLES ACT ™ SUBJECT TO RESERVATIONS Il CROUN GRANT *

REG. HOM. DATE TUSTROMEUT TYPE

aom PARTIES PROM

PARTIES T0

CER?/
Caxo

UY645074 1873/08/16 | NOTICE OF LENSE
NY656786 1973/09/10 | KOTICE OF LEASE
G4BA1000 1977/11/10 | PLAN BOUNDRIES ACT

REMARKS: RE: M)|730261-PL1055G

uY748150 1970/09/26 | KOTICC OF LEASE

8176112 1984/06/04 | RELEASE
RE!ARNS: RE: AQREEMENT NYA71937

T37117 1935/11/14 | KOTICE OF LEASE
TR51734 1933/11/10 | KOTICC OF LEASE
TRAB0940 2001/08/13 | TRANSFER

REMARKS: PLANNIHG ICT STATEMENT

TRBO941 2001/08/23 | CHARGE

TRB0942 2001/08/13 | ASSIGNUENT GEUERAL
REYARKS: RENTS [rR80941

AT398140 2004701730 | TRANSFER OF CHARGE
REYARKS: TROOI41 & TRBOI42

ATr338111 2004/01/30 | KO ASSGN RENT GEN
REJARKS: TRO034l & TRO0932

AT446539 2004/03/31 | IR*'3 ORDER

sb% COMNPLETELY DSLETED *%e

4++ CONPLETELY DELETED *v*

**= COMPLETELY DELETED »=*

44 DELETED MGAINST THIJ PROPEATY *+¢

#4& DZLETED AGAINST TOIS PROPRRTY *+4
148224 CANADA LIUITED

| #** DELETED AGAINST TUIS PROPEZRTY *=<
CF/RZALTY NOLOINGA INC.

$15,300,000 | CF/REALTY EOLDINGS INS.
*vé DILETCO AGATINST THIS PROPERTY 4ss
1482241 OWIARIO LINITED
¢w& DELETED RGAINST TRIS PROPERTY »*%

1182241 ONTARIO LYMITED

*=4 COMPLETELY DELETED *<**
HELLER FIIAUCIAL CANACA, LTO.

¢ COMPLETELY DELETED we*
HELLER FIVAUCIAL CANADA, LTO.

*¢4 CONMPLETELY DELETED -+*
LAND REGISTRAR

TIE CLOROX COHPANY OF CANADA LID.

HESTINGHOUSE CAUADA LIMITED

DON VALLEY BUSINESS CENTRC LTD,

ACCUMARK PRONOTIONS GROQUP INC.

KINARK CHILD AND FANILY SERVICES

1482241 ONTARIO LINITZD

NELLER FINANCIAL CANADA, LID.

HELLER FINANCIAL CAMADA, LTD.

HELLER FINANCIAL CANADA EOLDING COMPANY

HELLER FINANCIAL CANADA HOLDING COMPRNY

NOTE: ADJOINING PROPERTIES JHOULD DE INVESTIGATED TO ASCERTAIN DESCRIPTIVE INCONSISTENCIES, IF ANY, WITH DESCRIFIION REFRESENTED EOR THIS PROSERTY.

UOTE: EUSURE THAT YOUR PRINTOUT STATES THE TOTAL NTMEER OF PAGES AlD THAT YOU HAVE PICKED THEM ALL UP.
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Subbrdinate Liens:

Underwriting Fee:

Deposit for Third
Party Gosts:

Good Faith Deposit:

Reserves:

Transfers:

Closing Conditions:

RBC COMI1M MIG 416 974 4157 P.83

set out in the Lender’s siandard Loan documents and 1he Barrower's satisfaction of all
conditions therein,

No subordinate mortgages, liens, charges or other financlal encumbrances or securily
inleresls: in respect of the Property shali be permilted (including without Hmitation,
financing leases or other securly In respect of any fixtures, fumiture, equipment or
olher personal property) without the express written consent of the Lender in ils sole
discretion,

0,500% of the Loan Amount. The underwriting fee shall ba desmed eamed and
paysble by the Borrower to the Lender upon the Lenders issuance of a closing
confimation whether or notthe Loan closes,

$20,000.00 10 be remitted to the Lender upon exscution of this Commiimenl and 1o be
gpplled as described in this Commitment.

1.0% of the Loan Amount to be remitted to the Lender upon the Lender’s issbance of a
closing confimation as further described in this Commitment.

The Borrower shall pay the reserves required by Schedule A. .an amount Is not
specified on Schedule A, any fequired reserves shall be specified in the Borrower's
Rate Lock Confimation.

Any transfer of any interest in the Properly or any part thereof, or any change of
elfeclive voting control of the Borrower or any unregistered/bensficial owner of the
Properly (excluding any change ol ownership of less than 50% of the voting securities
of such person) shall require the prior approval of the Lender In its sole discretion, IF the
Lender approves such a transfer or chunge of conltol, such approval shall be subject to
the Borrower's ealisfaciion of cerlzin condilions set out in the Loan dotuments,
including execulion and defivary of an assurmption agreement (in the Lendere slandsrd
form) and payment by the Borrower to the Lender of an assumption fee of 0.25% of the
Loan Amount (but not to excead $15,000.00) and all fees, costs and expenses of the
Lender, its servicer, legal counsel and professional bond rating agencies.

The Lender shall not be obligated to advance the Loan until all i2¢ms and condillons of
this Commitment have been fully complisd with by the Borrower at its sole ¢ost and
expense ond o the aatisfaction of the Lender in its sole and absotute iscretion,
including each of the following ¢onditions precedent;

Due Diligence and_Glosing Defiveries: Alf due diligence and closing deliveries shall
have been completed or reteived, as the case may be, and the Lender shall be
satisfied with all due difigence investigations, inspeclions and reports with respect to all
matiers it considers necessary or desirable with respect (o the Loan, the Property and
each Borrower Entity (and the princlpafs theraof), including without limitation all closing
1 underwriting deliveries and other matters sel out fn Schedule B,

Credit Commitiee Approval; The Lender's credit commitiee shall have approved the
Loan in #s sole diseretion. Nothing heraln shall limit the discrelion of the Lender's credit
committes to approve of deciine the Loan, and approval of the Lean may be subject to
such condiions and terms (whether or not set out in ihis Commitment) as such
commitlee may delermine,
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'f“! Nom Camicé

i 2 Senlor Manager

— Pleass rstum this Commitiment to the Lender at the address set out on Page 1 of this Commilment, duly executed by
| 3 ench Borrowar Entity. )

IWa herthy accept the above Commitment on the terms and condilions stated herein and each person
— executing this Commitment on behalf of any Borrower Entity represents antl warrants that helshe has the
! ‘ power-and authonty te bind such Borrower Entity.

L a o

ACCEPTED AND AGREED AS OF me__ﬂ?f_ DAY OF__(EMQ , 2005,

r—N‘ - .

i z BORROWER(S): 1482241 DNT.ARIO LD, |
Pee:

i'“. Namsz:

| i Tille: »

¢
r—: Fer;

i ) Name:
o Tile:

3

. I\ve have autharity to bind the corporation

1

3 BENEFICIAL OWNER(S): "J(

4
(““ Per; {

I ’ Name: -~
| 2 Tille:
{— :‘ Par;
. _3 Name:
: Title:
i‘ i GUARANTOR(S)INDEMNITOR(S}:
\"“ ALAIN CHEOROUNE= y
\I_ ’
]
Vo

' l Duncn Mil) Read Offics, 240 Buncan Mit Resd, Yamato, ON
= ) Pane?

OFF ]
Dats DIO/05



















Three Financial Referencos whom Lender may contast {Neme, Organization, Tolephone Numbar):

1.

2,

3.

Proposed Property Manager Will the Propenly be SellManaged? Yes No
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i AUG-21-268BS 12:58 REC COMM MTG 416 974 4157 P.15
E
£ 3. Environmental lssues: Are there any Environmenlal Jssues? Yes___ No___Ifyes, please cheek and destribe below:

_ 2, Lease, Tenant, Revenue Issuss
s
1 {8} lsiherc any tenant or other perty who has the right or option {o purchace tho Properiy?
Yes__ . No_____(lfyes, describg in box below)
“zf_ (6) Is Ihere any {enant who, pursbant 16 thelr Jease, may "go dar” o otherwise fall lo operala their business from their
X leased premises? Yes No {If yes, describe in box below)
{¢) Any special or unusual tenant lease provisions? Yes____ No, (IFyes, describe In box below)
_' (d) Doesany fenant have a right lo reduce, orfail to pay, the minimum specified in their lease?
I s Yeo No, (Ifyes, deseribo In box balow)
{e} Ras any {enant requested or indicated the intent lo request a rodification of any sknificant lease tem in the: past 12
|‘~_;- months? Yes No (if yes, desciibe in box below)
’ () [Iseny tenantin significant amears for renial payments? Yes _____No____ (I yes, deserdbe in box below)
: ©._SOURCE AND USE OF EOAN PROCEEDS
S R . PURGHASE (Gheck and complete below and enclose copy of Purchase Gontract);
) Purchase Pries: r . Condition Waiver Date:
- Estimated Closing Costs ~ + Contract Closing Dat:
8 Proposed Loan Amount . ¥
E Equity Investment !
3 2. __ REFINANCING (Check and complete below):
3 Original Purchage Date; Purchase Price at acquisillon: §
t Improvements since purchase: $, : Desctibs Improvements below;
-1 s e < < v, : s ‘
wid Payout of existing debt as fallows:
i Lender $
% Lender, -
~ Estimated Closing Costs *
. E Prepayment Charges *
; Proposed Loan Amount N R
= Equify Investiment f {Equity Taksoul) 5
i
E If {he existng debt Is in defaull or lender Is accepling: a diseounted pay-off, deseribe below, and indicate contractually
i obligated date, if applicable:
=]
i
) Duiichn:Mi[Road Oifice, - "o . . 240Ducin M Road, Tomnlg, ON¢ T : oﬂ
) < o . Loan Informalion Formi - Page 3 S Date 08/02/05

29.






















LRO# B0 Charge/Mortgage Registered as AT935525 on20050929 at 15:33

The applicant(s) hereby applies to the Land Registrar. yyyymmdd Page 2 of 18
Fees/Taxes/Payment

Stalulory Registration Fee $60.00

Total Paid $60.00

File Number

Chargee Client File Number : 02-3173-0900-02402
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AMENDED TRUST DECLARATION
DATED June 22, 2012, .

BETW E EN:
i 1482241 ONTARTO LIVITED
: (bereinafier called the "Trostee")
OF THE FIRST PART
-and—
ALAIN CHECROUNE
OF THE SECOND PART
-and—
_ JAVSHTD HUSSAINI
* OF THE THIRD PART
~ and —
..N'EELOFAR AHMADI
| OF THE FOURTH PART

WHEREAS the Trustee and Alain Checroune, as beneficiary, entered into a trust declaration dated as of
September 21, 2005, as amended (collectively the "Declaration™);

.AND WHEREAS the parnes hereto (collectwely the "Parhes") desu-e to further amend the Declaratlon
as herginbelovwset forth; - s .

NOW THEREFORE, for good and valid consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. The Declaration remains in full force and effecf, unamended except as may be indicated herein.

2: Defined terms not otherwise defined herem shall have the meanings atiributed thereto in the
" Declaration.

3: Alain Checroune, being the beneficial owner of one hundred percent (1 00%) of the interest in the
Property, hereby transfers and assigns twenty percent (20%) of his interest in the Property,
" including the chattels, fixtures, equipment and leases and rental agreemcnts relatmg thereto
" (collectively the "Property and Assets"), as follows:

(a) As to fifteen peicent (15%), to Jamshid Hussaini; and
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UNDERTAKING

RE Hussaini and Ahmadi purckiase from Alain Checroune
Common Shares at 1482241 Ontario Limited
ANDRE 240 Duncan Mill Road, Toronto

THE purchasers hereby undertake to purchase and tho vendor hereby hndertakes
to sell the remaining balance of the shares of the corporation 1482241 Ontario Limited, the
owner of the property at 240 Duncan Mill Road, in the City of Toronto, and 2.4 of the Amended
Agreement of Purchase & Sale, and patagraph2.5 of the Agreement of Purchase & Sale.

‘The purchase price for the remainder of the shares shall be $4,800,000.00 and
shall be adjusted by the amount that the existing first mortgage as of Jupe 21, 2012 exceeds
$9,000,000,00 or is less than $9,000,000.00. As an example,'if the balance is $8,900,000.00, the
purchase price fot the shares shall be $4,900,000.00; if the balance on the sald morigageis
$9,100,000.00 then the purchase price of the balance of the shares shall be $4,700,000.00.
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CERTIFICATE FOR

thixty
Common Shares of

Jssuedto: ALAIN CHECROUNE
_Date:  June 21, 2012
Certificate: C-6
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For Value | received, | héreby assign and transfer unto

Common Shares

" represented by the within Certificate

DATED

In the presence of
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RESOLUTION OF THE SOLE DIRECTOR
OF
1482241 ONTARIO LIMITED
(the "Corporation")

CONSENT TO TRANSFER OF COMMON SHARES

BE IT RESOLVED THAT:

Pursuant to a Share Purchase Agreement dated June 6, 2012, as amended, the following
transfers of Common shares in the capital of the Corporation be and the same are hereby

approved of and consented to:

" Transfer From Transfer To No. & Class
ALAIN CHECROUNE JAMSHID HUSSAINI 15 Common
ALAIN CHECROUNE NEELOFAR AHMADI 5 Common

'THE FOREGOING RESOLUTION is hereby consented to by the sole director of the

- Corporation as evidenced by his signature hereto in accordance with the provisions of the

Business Corporations Act (Ontario), on June 21, 2012.
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TRANSFER OF SHARES

Pursuant to a Share Purchase Agreement dated Juné 6, 2012, as amended, the undersigned
hereby sells, transfers and assigns his right, title and interest in TWENTY (20) common shares in
the capital stock of 1482241 Ontario Limited (the "Corporation") owned by the undersighed, to
the parties listed below each in accordance with the number of shares set out opposite their

- pame:

Transfer I'rom Transfer To No. & Class

ALAIN CHECROUNE FAMSHID HUSSAINI 15 Comriion
ALAIN CHECROUNE NEELOFAR ABMADI S Common

. The undersigned hereby irrevocably appoints the Secretary of the Corpotation as the lawful
attorney of the undersigned to record the within transfer in the records of the Corporation.

DATED June 21, 2012.

(
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WARRANTY

Rl;% Hussaini and Ahmadi purchase from Alain Checroune

Common Shares at 1482241 Ontarjo Limited
ANDRE 240 Duncan Mill Road, Toronto
Unless other:'wise defined herein, any defined terms shall have the meaning attributed thereto in
the Agreement of purchase and sale dated June 6, 2012, as amended (the "Agreement").

THE VENDOR hereby warrants as follows:

4, The Vendor Iepresents‘and warrants to the Purchaser as follows, and conﬁms that the
Purchaser is relying upon the accuracy of each of such representations and warranties in
connection with the purchase of the l;’urchased Shares and the completion of the other
transactions hereunder:

(1) Corporate Authority and Binding Obligation. The Vendor has good right, full
power and absolute autﬁority to enter into the Agreement and to sell, assign and transfer the
Purchased Shares to the Purchaser in the manner contemplated herein. and to perform all of the
Vendor’s obligations under the Agreement, The Shareholder has good right, full power and
au?hority to enter into the Agreement and to perform all of the Shareholder’s obligations under
the Agreement. Each of the Corporation and the Vendor and their respective shareholders and
boards of directors have taken all necessary or desirable actions, steps and corporate and other
proceedings to approve or authorize, validly and effectively, the entering into of, and the
execution, delivery and performance of, the Agreement and the sale and transfer of the
Purchased Shares by the Vendor to the Purchaser. The Agreement is a legal, valid and binding
obligation of the Vendor and the Shareholder, enforceable against each of them in accordance -

with its terms subject to:
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(a) Bankwuptey, insolvency, moratorium reorganization and other laws, relating
to or affecting the enforcement of creditors® rights generally, and
(b) ‘The fact that equitable remedies, including the remedies of specific

performance and injunction, may only be granted in the discretion of a court,

(2)  No Other Purchase Agreements. No person has any agreément, option,
understanding or commitment, or any right or privilege (whether by law, pre-emptive or
contractual) capable of becoming an agreement, option or commitment, including converﬁble;
securities, warrants or convertible obligations pf any nature, for :

(@) The purchase, subscription, allotment or issuance of, or conversion into, any
of the unissued shares in the cépital of'the Corporation or any securities of the corporation.

‘(b) The purchase from the Vendor of any of the Purchased Shares, or

(c) The purchase or other acquisition from the Corporation of any of its

undertaking, property or assets, other than in the ordinary course of the Business.

(3)  Status, Constating Documents and Licences.
(@) The Corporation is a corporation duly incorporated and validly subsisting in

all respects under the law of the Province of Ontario.

2 The corporation is the registered owner of the property located at 240 Duncan

Mill Road in the City of Toronto subject to a mortgage in favour of the Royal Bank of Canada.

Property Tax  The vendor warrants that all property taxes on the property will be paid

to the date of closing and will be adjusted with the purchaser as of that date. All other
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made available by the vendor to the purchaser and to be Iransfered alter all payments ans

matlz as set ont below.

22 Pumhose Price, The price payable by the Purchaser to the Vendor for /

theiPurchased Shares will be based on the sum of §6,000,000.00 (Six Million Dollars) ns the

valiie of the corporation subject 1o adjustmeats as set oul below,

25 Deposit The purchnser shall pay a deposit of $200,000,00, in trust, to
thevendor’s luwyur, upon ecceptanee of this egreement ta beheld in trust pending
i

complation or other lermination of this agreement and 10 be eredited to the Purchase Price

upon completion.

C ‘24  Balnnes Jue on closing The purchaser shall pay a Rurthar sum of
52.400.000 ¢ Twa Million) upan closing subject to adjustments as set out below. Upon
ravinent of this sum the vendor shall treasier lo the purchaser Lhe_36.67% of the sbares of
the Corporslion. Tt purchaser can thereafier purchase the remaining 63.33% of the shares

in the Corporation fam \he vendor when payment is made as set out below, The purchaser
sitall have the rights of 2 36,67% sharcholder following closiog. and will be entitled to vole
on the election of the board of directars. the sppaintment of offcers of the Corpioration, end
shaet in the distribution of profits of the Corporation 1o the extent of the purchaser's
sh-::(:hulding. Uniil the purchaser buys the full 100% of the shares in the Corporation as
coniemplated herein, tha purchaser shull not b2 permitted or entided to mannge the busioess
of tHe corporation, , setain profits, sell or re-mortgage the proparty owned by the business.

!
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! 5.2 The comporalivn is lhe registered vsvner of the property located at 240 Duncan
Mi;l Road in the Cily of Toranto subject to 2 mortgage in favour of the Royal Bank of
(.'n.-'r.tda.

Propeay Tax  The veador wairans that all property @xes on the property will be
paid b ke dule of closing apd will be udjusted with the purchaser s of that date. Al other

sncumbiunees and documnents tegisterad an title will be discharged by the vendor onac

helore closing.
L

1.2

3 The corparation hes no other dehis or labilities aside fom the mortgage to the
Ruial Baok end s nut involved in sy itigation except os sct out below. The Seller
voyenants and apeess 1o pay o the date of closing all wilities, including hydro Water and
C'ra.s. ‘The buyat- seller shall calleer rents und shall be entitled to any excess fucds priorta
closing a5 puymeat in fll of any shareliolder's loans. Prepaid rent will be credited to the
purchaser uad deducted from the bilanee du= on slosing. Any liaEliliw ansiag out of
matrecs ceeurting on or before June26th; 2042 (he c‘l:;:i np‘g )mc, or from existing liigation
shu'll remuin the responsikility af the Alain Checroune vendoz, and if not pald may be
deductod from the batance due -w3haReamissamdlata, | ; \X\‘-\,(‘f '

34 Work Order  There are no wurk ordecy effecting the propszty at 240 Dugcan
Mills Road,

&, Cunditions of the Purchaser

7-h ‘ '
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AMENDMENT TO AGREEMENT

DATED: June 18,2012,

CONCERNING: 240 Duncan Mill Road, Toronto, Ontario.
PURCHASER: Jamshid Hussnini and Neclofar Ahmadi

VENDOR Alain Checroune

It is hercby understood nnd agreed between the undersigned partles hercto that the following
changes shall be made to the above mentioned agreement, ind except for such changes noted
below all other terms and conditions in the Agreement shall remuin as stated therein:

DELETE:

1.1 () “Closing Date" means 0 days after the purcliaser signs this offer.
2.1  Pamgraph deleted
23  Pamgraph deleted
24  Paragraph deleted

INSERT:

LI. (@  “Closing Date" means Thursday, June 21, 2012, or such eaclicr date as the partics
may agree in writing,

2.1

2, Purchased Shazes On Lhe terms and subject to the fulfilment of the conditions hereaf,

13
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the Vendor hercby agrees to scll, assign and transfer to the Purchasers, and the Purchasers hereby
agree fo purchose and accept from the Vendor 20% of the issued shares of 148221 Ontario Limited
(lhe Purchased Shares) with the fucther 80% to be made availzble by the veador to the purchaser
and to be transferred alter all payments are made as set out below.

24  The purchaser shall pay a total of $1,200,000.00 (One Million Two Hundred Thousand
Dollars), (S200,000.00 (Two Hundred Thousand Dollars) of which has already been paid to the
Vendor, and of which the Vendor acknowledges receipt) upon closing subject ta adjustments as sct
out below, Upon payment of this sum the vendor shall tansfer to the purchaser the 20% of the
shares of the Corporation. The purchasar can thercafter pucchase the remalning 80% of the shares
of the Carporation from the vendor when payment is made as sct out below. The purchaser shall
have the rights of a2 20% shareholder following closing, and will be entitled lo vole on the election
of the board of directors, the sppointment of officers of the Corporation, and share in the
distribution of profits of the Corporation to the extent of the purchaser's sharcholding. Until the
purchaser buys the full 100% of the shares in the Corporation es contemplated herein, the purchaser
shall not be permitted to entitled to manage the business of the corporation, retain profits, sell or re-
mortgage the property owned by the business. The vendor shall continue lo maintain possession of
the premises and operate the business of the Corporation as majority shareholder and in his capacity
us director of the Corporation. The Purchaser shall have the right to manage the property, collect
tents, and eater jnto leases with the sellers written agreement. All Cheques shall require two
signatures including the signature of the Vendor and the Purchaser. The Corporation shall not

distribufe any funds to any sharcholder until {ull payment of shaves, Any funds paid to the -

Comporate Lawyer in_association with any and el litigation matters occured prior to the closing
date is to be puid from Alain Checroune portion and does not require the sienature of the purchaser.

2.5  Theclosing date for the transfer of the balance of the shares shall be the 1* day of October,
2015; however if the property can be refinenced without penalty then the closing date shall be
October 1,2014.

42 All litigation shall be resolved finally by the date of the transfer of the balance of the shares.

4.5  The purchaser and the vendor hereby agres thzt the purchasexs will, on behalf of their
corporation, enter into a new lezese with the corporation for the 6 floor of the building on the
corporation’s standacd form leasa. ‘The lease shall bz for aperiod of five yeers commencing August

Ll

—
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1, 2012, (rent payment to commence October 1, 2012). The annual rent for the first year shall be
$300,000.00 and this shall be o gross reat. Rent for the second year will be $360,000.00 gross rent.
Rent for the third to the fifth years $380,000.00, gross tent. The purchasers’ corporation can
receive 2 discount of $60,000. 00 towards rent, if they pay their rent six ynonths at a time in advance.
Included in. the leasc for the 6™ floor shall be five (unreserved) underground parking spaces, and
five sucface lot spaces. ‘The purchasers' corporation shall have the right to sublet any part of the 6
floor, without the consent of the landlord, provided that the purchasers” corporation shall solely be
responsible for the payment of rent to the londlord corporation.

/
DATED at Richmond Hill, this 22" dayof June, 2012,

SIGNED, SEALED AND DELIVERED ~
IN THE PRESENCE OF

Jarnshid Hussiwini
(Pucchaser)

Ll

Neclofar Ahmadi
(Purchaser)

2012,

DATED at -“/15} cukp  this 32 dayof

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF ’ -

B L L —
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(h)

(1)

(@

(k)

"

(m)

(n)

20948942.2

damages for the Defendant's Mr, Checroune's oppressive and unfairly prejudicial
conduct towards the Plaintiffs Ms. Ahmadi and Mr. Hussaini as the minarity
shareholders of the Defendant 148224 Ontario Limited;

in the further alternative to (f), damages in the amount of $25,000,000 to put the
Plaintiffs in the position they would have been in but for the breach of the
Agreement of Purchase and Sale and/or the Bare Trust Agreement by the
Defendants;

an order that the Plaintiffs Ms. Ahmadi and Mr. Hussaini be given leave to issue
a certificate of pending litigation against the Subject Property;

an order for an interim and permanent injunction restraining the Defendants from
selling, mortgaging, encumbering or otherwise dealing with the Subject Property
without the consent of the Plaintiffs Ms. Ahmadi and Mr. Hussaini, or a Court
Order;

an order for an interim and permanent injunction restraining the Defendants from
selling, mortgaging, encumbering or otherwise dealing with the shares in the
capital of the Defendant 148224 Ontario Limited withoul the consent of the
Plaintiffs Ms. Ahmadi and Mr. Hussaini, or a Court Order;

an order for an interim and permanent injunction restraining the Defendants from
denying the Plaintiifs, their clients, employees and subtenants, access to the
Subject Property;

an order for an interim and permanent injunction restraining the Defendants from
interfering with the quiet enjoyment of the Subject Property by the Plaintiffs, thelr
employees, clients and subtenants, including, without limiting the generality of
the foregoing, restraining the Defendants from:

(i) locking the Plaintiffs, their employees, clienis and subtenants, out of the
Subject Property;

(i) turning off the lights in the Subject Property during business hours
(Monday to Sunday, 7am to Spm);

(i)  inadequately maintaining the appropriate lemperature in the Subject
Property;

I7-









(d) the mortgage on title to the Subject Property did not mature until October 1, 2015
and had heavy early payment penalties (the "RBC Mortgage").

9. Accordingly, the Agreement of Purchase and Sale was structured as follows:

(a) onJune 22, 2012, Ms. Ahmadi and Mr. Hussaini paid the amount of $1.2 million
in exchange for twenly percent (20%) of the shares of the Defendant corporation
148;

(b)  Ms. Ahmadi and Mr. Hussaini gained a fwenty percent (20%) beneficial interest
in the Subject Property by an amendment to the September 21, 2005 trust
declaration (the "Bare Trust Agreement”);

(c) the Plaintiffs undertook to purchase, and the Defendant Mr. Checroune
undertook to sell, the balance of 148's shares on October 1, 2015 to avoid early
payment penalties on the RBC Mortgage (the "Undertaking");

(d)  the balance of 148's shares would cost the Plaintiffs Ms. Ahmadi and Mr.
Hussaini $4,800,000.00 (subject to mortgage-based adjustments); and

(e) Mr. Checroune had a positive obligation to discharge the Bitton CPL prior to the

October 1, 2015 closing to provide clean title to the Plaintiffs Ms. Ahmadi and Mr.
Hussaini,

10.  The Agreement of Purchase and Sale was negotiated and signed by the Plaintiffs Ms.
Ahmadi and Mr. Hussaini and the Defendant Mr. Checroune.

11.  The Plaintiffs Ms. Ahmadi and Mr. Hussaini paid to the Defendant Mr. Checroune the
sum of $1,200,000.00. In exchange, the Plaintiffs received 20% of the shares of the Defendant
148 and a 20% beneficial interest in the Subject Property by virtue of the Bare Trust Agreement.

Mr. Checroune Breached the Agreement of Purchase and Sale and Oppressed the
Plaintifis as Shareholders of 148

12.  The Agreement of Purchase and Sale provided the Plaintifis Ms. Ahmadi and Mr.
Hussaini with the right to operate and manage the Subject Property until the acquisition was
complete. In particular, it was the intention and reasonable expectation of the parties to allow
the Plaintifis to fill vacant space in the building and maximize the value of the Subject Property
before the transaction closed on October 1, 2015.

20948942.2
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Agreement of Purchase and Sale and abandon their ownership interest in 148 and beneficial
interest in the Subject Property.

Mr. Checroune’s Campaign of Intimidation, Harassment and Economic Warfare

23.  Afler reaching an agreement with Kartelle Corporation, the Defendant Mr. Checroune:

(a)
(b)
(c)
(d)
(€)

(f)
(9)
(h)
(i)
1)
(k)

(1

(m)

brandished a knife towards one of the Plaintiffs’ subtenants;
threatened the subtenant;

physically harassed one of the Plaintiffs' employees;

verbally harassed the Plaintiffs’ employees, clients and subtenants;

advised the Plaintiffs' employees and subtenants, and the other tenants in the
Subject Property, that the Subject Property is being sold to another purchaser;

turned off the lights in the building during business hours;
turned off the heating during the winter months;

turned off elevator access during business hours;

posted notices that the Subject Property is closed;

posted unprofessional signs throughout the Subject Property;

canceled valid access cards and parking passes and denies access to parts of
the Subject Property;

ticketed or towed the cars of the Plaintifis, their employees, clients and
subtenants; and

made every possible effort to disrupt the business of the Plaintiifs and that of
their subtenants.

24,  Mr. Checroune was criminally charged by the police in or around September 2014 for
brandishing a knife at one of the Plaintifis’ subtenants. One of Mr. Checroune's bail conditions
was that he could not attend at the Subject Property. Mr. Checroune ignored the bail conditions.
He attended at the Subject Property in an effort to continue his intimidation and harassment of
the Plaintiffs, their employees, subtenants and clients.

20948942.2
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33.  The Plaintifis Ms. Ahmadi and Mr. Hussaini seek an order permanently restraining the
Defendants' behaviour pursuant to the Order.

Mr. Checroune was in Anticipatory Breach of the Agreement of Purchase and Sale

34,  The Plaintiffs Ms. Ahmadi and Mr. Hussaini expected the Bitton CPL fo be remaved prior
to October 1, 2015 pursuant to the Agreement of Purchase and Sale,

35. Discharging the Bitlon CPL was a necessary condition to provide clean title to the
Plaintiffs.

36.  Mr. Checroune demonstrated that he had no intention of selling the Subject Property to
the Plaintiffs. He took no steps to have the Bitton CPL removed from title. By October 1, 2015,
Mr. Checroune had not discharged the certificate of pending litigation, and was unable to
provide the Plaintiffs clean {itle to the Subject Property.

37.  Mr. Checroune was therefore in anticipatory breach of the Agreement of Purchase and
Sale.

38.  Mr. Checroune desired o sell the Subject Property lo Karlelle Corporalion, or other
buyers, contrary to the Agreement of Purchase and Sale and Bare Trust Agreement.

39.  On the eve of closing, Defendant Mr. Checroune took the position that the Plaintiffs were
obligated to close the transaction even though lhe Bitton CPL remained on fille to the Subject

Property. The Plaintiifs refused to waive the condition that the Bitton CPL be removed from title
prior to closing.

40.  The Plaintifis Ms. Ahmadi and Mr. Hussaini were ready, willing, and able to close the
transaction with the Defendant Mr. Checroune on Octlober 1, 2015. Had they been able to
receive clean title pursuant to the Agreement of Purchase and Sale, they would have closed.

41.  The Plaintifis remain ready, willing, and able fo close the transaction, but now require a
court order to do so.

Mr. Checroune Refinanced without the Plaintiffs’ Permission in Breach of the Whitaker
Order

42, In anticipation of the October 1, 2015 maturity date of the RBC Mortgage, Ms. Ahmadi
and Mr. Hussaini consented to vary the Whitaker Order in good faith. The varied Whitaker Order

20948942.2
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The Plaintifis have an Interest in Land

59. The Plaintiffs Ms. Ahmadi and Mr. Hussaini state that they have an interest in land and
are enlitled to the issuance of a certificate of pending litigation against the property described in
Schedule A attached hereto by virtue of:

(@)  the Bare Trust Agreement that reflects their interest as beneficial owners;

(b)  their position as minority shareholders of the corporation that is the registered
owner of the land;

(c)  the Agreement of Purchase and Sale; and

(d) the Undertaking to purchase the balance of the shares, they have an interest in
land. 4

The Plaintiffs Had No Choice but to Abandon the Subject Properiy as Tenanis

60. After the few remaining sub-tenants had been lured away lo other floors by the
Defendant Mr. Checroune, the Plaintiffs were forced to leave the Subject Property on or about
July 14, 2016.

61. The Plaintiffs had to avoid further financial losses and the toxic environment the
Defendants had created.

62.  The Plaintiffs seek an order for relief from the Defendants' unfair and prejudicial conduct

which has harmed them, their business, their business's goodwill, and deprived them of past
and future income from lost business opportunities.

63.  The Plaintiff Homelife seeks an order for damages to compensate it for its loss of agents
and business income from the disruption caused by the Defendants. The business the Plaintiffs
had worked for years to build had crumbled under the weight of the Defendants’ oppressive
conduct and economic warfare.

64. The Plaintifis plead and rely upon the Ontario Business Corporations Act, R.S.0. 1990,
c. B.16, s. 248, and the Commercial Tenancies Act, R.S.0. 1990, c. L.7, both as amended.

2094839422
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Court File No. CV-14-506305

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) MONDAY, THE 27TH
)
JUSTICE WHITAKER ) DAY OF OCTOBER, 2014

JAMSHID HUSSAINI, NEELOFAR AHMADI
and HOMELIFE DREAMS REALTY INC.
Plaintiffs

-and -

ALAIN CHECROUNE and 1482241 ONTARIO LIMITED
Defendants

ORDER

THIS MOTION, made by the Plaintifis for, infer alia, an injunction and relief from
forfeiture, was heard this day at 393 University Avenue, Toronto, Ontario.

ON READING the Motion Record of the Plaintiffs, including the Notice of Motion and
Affidavit of Neelofar Ahmadi, sworn October 24, 2014, and the exhibits thereto, and on
hearing the submissions of the lawyer for the Plaintifis and the lawyer for the Defendants,
and for oral reasons given,

g 7" THIS COURT ORDERS an interlocutory injunction restraining the Defendants from
denying the Plaintiifs, their clients, employees and subtenants, access to the properiy
located at 240 Duncan Mill Road, in the City of Toronto, in the Municipality of Metropolitan
Toronto more particularly described as (the “Subject Property”):

Lot 82-83 PL 7607 North York; Pt Lot 84 PL 7607 North York, Part 2 RS1284

Toronto (N York); City of Toronto

240 Duncan Mills Road

North York

PIN 10088-0068 LT
2. THIS COURT ORDERS an interlocutory injunction restraining the Defendants from
interfering with the quiet enjoyment of the Subject Property by the Plaintiffs, their employees,
clients and subtenants, including, without limiting the generality of the foregoing, restraining
the Defendants from:

12576209.1
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(@)  turning off the lights in the Subject Properiy during business hours (Monday to
Sunday, 7am to Spm);

(b) denying access fo the elevator(s) during business hours (Monday to Sunday,
7am to Spm);

(c) cancelling access cards and parking passes of the Plaintiffs, their employees,
clients and subtenants;

(d) towing the cars of the Plaintiffs, their employees, clients and subtenants;
(e) posting notices that the building is closed;

)] physically or verbally harassing, threatening or intimidating, the Plaintiffs, their
employees, clients and subtenants; and

(g) in any way disrupting the business of the Plaintiifis and their subtenants;

3. THIS COURT ORDERS relief from forfelture in respect of the Purported Lease (as
defined in the Notice of Motion);

4. THIS COURT ORDERS an interlocutory injunction restraining the Defendants from
selling, mortgaging, encumbering or otherwise dealing with the Subject Property without the
consent of the Plaintiffs Ms. Ahmadi and Mr. Hussaini or Court Order;

5. THIS COURT ORDERS an interlocutory injunction restraining the Defendants from
selling, mortgaging, encumbering or otherwise dealing with the shares in the capital of the
Defendant 148224 Ontario Limited;

6. THIS COURT ORDERS that this motion return for hearing on November 3, 2014 for
one (1) hour;

7. THIS COURT ORDERS that the Defendants may bring a cross motion regarding
conflict of interest, if any, on November 3, 2014;

12576205.1
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[18] In accordance with the Share Purchase Agreement, on or around June 21, 2012 the
Purchasers paid Checroune $1,000,000 in addition to the $200,000 that had previously been paid.
The Purchasers submit that the $1,000,000 payment, together with the initial $200,000 deposit,
represented payment of the purchase price for 20% of the shares of 148. Checroune submits that
the $1,000,000 payment was an additional deposit for the purchase of 100% of the shares of 148.

[19] Checroune submits that the October 1, 2015 closing date represented a generous period of
time, almost three years, within which the defendants would make best efforts to clear title to the
Property, including discharging the Bitton CPL. The Purchasers submit that the October 1, 2015
closing date was also selected because the RBC mortgage on the Property was set to mature on
October 1, 2015 and, because of heavy penalties for early repayment, it was cost prohibitive for
Checroune to retire the mortgage before it fell due.

[20] The Purchasers provided evidence that they required the Bitton Litigation to be resolved
by the Closing Date because they intended to use the Property as collateral to obtain mortgage
financing to acquire the balance of the shares of 148 and that such financing would be
unavailable unless the Bitton CPL was discharged.

Events Following June 21, 2012

[21] After June 21, 2012, a lease was made between 148 as landlord and Homelife as tepant.
Disputes arose in relation to the lease, and the Purchasers allege that Checroune began a strategy
of causing harm to them and to Homelife. The particulars of the complaints of the Purchasers are
in Ahmadi’s affidavits swom October 24, 2014 and June 4, 2015. In these affidavits, Ahmadi
asserts that the reason for Checroune’s change in behaviour is that he no longer wanted to
comply with the Share Purchase Agreement and wanted out of the deal she says, because he
received a better offer for the Property.

[22] According to Ahmadi’s October 24, 2014 affidavit, as a result of Checroune’s threats to
sell the Property to another purchaser, the plaintiff started this action n June 2014. On June 13,
2014 the Purchasers obtained an order from Master Haberman on a motion made without notice

granting them leave to issue a Certificate of Pending Litigation against the Property. This
Certificate of Pending Litigation (the “Purchasers’ CPL”) was issued on Junme 13, 2014 and was

registered on title to the Property.

[23] In her October 24, 2014 affidavit, Ahmadi states that she believes that on a date in or
around August 2014 Checroune entered into an agreement with Kartelle Corporation (“Kartelle”)
purporting to sell the Property. She states that Checroune told her that he received an offer for
$17 million for the Property. She states that several tenants in the Property advised her that they
received an email from Kartelle Corporation indicating that it has puwchased the Property.
Ahmadi attached, as an exhibit to her affidavit, an email fiom Steven Leyzac, the president and
CEO of Kartelle dated August 13, 2014 advising that Kartelle “will soon be the new
owner/operator of [the Property], our possession date is scheduled for September 30, 2014. Upon
completion of the acquisiion, a comprehensive renovation will commence, renewing the
building to Class ‘A’ standards™.

2017 ONSC 2435 (CanLll)
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is no evidence that he did anything to delay its resolution. Checroune submits that as a result of
the inability of the defendants to fulfili the true condition precedent, the Share Purchase
Agreement was null and void as of October 1, 2015 and that the plaintiffs’ action should be
dismissed.

Purchasers’ Position

[38] The Purchasers submit that paragraph 1.1 of the Original Agreement must be interpreted
as part of the Share Purchase Agreement read as a whole. The Purchasers submit that paragraph
1.1(a) of the Original Agreement providing for “this offer” to become mnull and void uwpon a
failure of “this transaction” to close, properly interpreted, relates only to the mnitial purchase of
twenty percent of the shares of 148 and not to the purchase of the remaining eighty percent of the
shares. I do not need to decide whether this interpretation is correct on this motion.

[39] The Purchasers submit that paragraph 4.2 of the Share Purchase Agreement imposed an
obligation on Checroune to resolve all litigation affecting the Property by October 1, 2015, and
that his failure to satisfy this obligation relieved them of an obligation to complete the purchase
of the remaming 80 percent of the shares of 148 on October 1, 2015. The Purchasers submit that
their obligation to complete the purchase of the remaining eighty percent of the shares of 148 is
suspended untl Checroune satisfies the condition in paragraph 4.2 of the Share Purchase
Agreement and that they are willing to complete the purchase when this condition is satisfied.

Legal Principles

[40] The defendants rely upon the following passage from the decision of the Supreme Court
of Canada i Zhilka v. Turney, [1959] S.C.R. 578, at para. 11:

The obligations under the contract, on both sides, depend upon a future uncertain
event, the happening of which depends entirely on the will of a third party - the
Village council. This is a true condition precedent - an external conditional upon
which the existence of the obligation depends. Until the event occurs there is no
right to performance on either side.

The defendants submit that as a result of ther mability to fulfill the true condition precedent
notwithstanding best efforts to do so, the Share Purchase Agreement was null and void as of the
Closing Date.

[41] The Purchasers rely upon the decision of the Supreme Court of Canada in Dynamic
Transport Ltd. v. OK. Detailing Lid., [1978] 2 S.C.R. 1072. In that case, subdivision approval
under the Planning Act was a condition to an agreement for the sale of land, but the agreement
was silent as to whether the vendor or purchaser would obtain this approval. The Supreme Court
of Canada referred to the general principle that the court will readily imply a promise on the part
of each party to do all that is necessary to secure the performance of a contract and held that the
vendor was under a duty to act in good faith and to take all reasonable steps to complete the sale.
This included an obligation on the part of the vendor to use his best efforts to obtain the
subdivision approval Dickson J., writing for the Court, concluded at para. 19 that the obligations
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of the vendor to sell and of the purchaser to buy “were merely n suspense pending the
occurrence of the event constituting the condition precedent”.

[42] The decisions in Turney and in Dynamic Transport were cited by Blair J. in Riordan v.
Chan (1991) CarswellOnt 570, an action for specific performance of an agreement for the sale of
land. The agreement was conditional upon obtaining a right-of-way that was consented to by the
mortgagee bank. The condition was not satisfied at the time of closing and, for this reason, the
transaction did not close. Blair J. concluded that the vendor had an obligation to use his
reasonable and best efforts to obtain the right-ofway and wrote that the central factual issue at
the trial of the action was whether he did so.

[43] I agree with the approach taken by Dickson J. in Dynamic Transport and by Blair J. in
Riordan. Paragraph 4.2 of the Share Purchase Agreement is a condition precedent to completion
of the purchase of the remaining eighty percent of the shares of 148, but the defendants (as well
as the Purchasers, to the extent that they could do so) were subject to an obligation to use their
best efforts to satisfy this condition by the Closing Date.

Evidence Concerning Efforts of Defendants to Resolve Bitton Litigation

[44] The defendants, in their submissions, agreed that in the period of time fiom the date of
the Share Purchase Agreement in June 2012 to the Closing Date in October 2015 they were
required to use their best efforts to clear title to the Property by resolving the Bitton Litigation:
see paras. 62 and 69 of the defendants’ factum. The defendants submit that they zealously
defended the Bitton Litigation and were ultimately successful at trial in 2016. They submit that
there is no evidence that they did anything to delay the resolution of the Bitton Litigation.

[45] In support of these submissions, the defendants point to statements in an affidavit sworn
by Checroune on October 28, 2014, a copy of which was marked as an exhbit to the affidavit
sworn by Ahmadi on February 10, 2017. The defendants rely upon the following statement fiom
the copy of Checroune’s affidavit:

17.  The litigation with Bitton has gone through several steps including:
examinations, multiple mediations, several interim motions and a motion for
summary judgment. Cumently, the plaintiffs are bringing a motion in January
2015 to add the matter to the upcoming trial list.

28. It is now entirely unlikely that the Bitton Litigation will get resolved by
October, 2015.

The defendants submit that the trial in the Bitton Litigation was held in February 2016 as
scheduled by the court and that the defendants were successful.

[46] The purchasers rely upon the evidence of Ahmadi that:
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Checroune told her that he received an offer for $17,000,000 for the Property and
that if she did not pay the increased amount of $17,000,000 he would not sell the
Property to her.

Tenants in the Property received an email fom Kartelle indicating that it has
purchased the Property.

Checroune employed a strategy of harassment and mtimidation to cause the
Purchasers to relinquish their interest in the Property.

[47] In addition, the Purchasers rely upon the following evidence given by Checroune on the
cross-examination on his affidavit:

608.

609.

610.

611.

612.

Q. Okay. From 2012 to 2015, I take it that you will agree with me that
you were working towards discharging the certificate of pending litigation
of Mr. Bitton?

A. Not really.

Q. You weren’t doing anything to remove it?

A No.

Q. Why not?

A Because we had no obligation.

Q. You had no obligation to remove it?

A. Yes.

Q. And therefore you took no steps to expedite the removal of the

CPL?
A Absolutely.

At the hearing of this motion, when asked about this passage from the transcript of Checroune’s
cross-examination, counsel for the defendants submitted that Checroune was mistaken when he
gave this evidence and that Checroune had used his best efforts to resolve the Bitton Litigation

by the Closing Date.

[48] With respect to the evidence from Ahmadi concerning Kartelle, Checroune on his cross-
examination denied that there was another transaction with Kartelle and denied that he had ever
dealt with Kartelle or talked to anybody there. He said that Kartelle dealt directly with the
doctors i the building, and that what they did was not with his consent. He confirmed that he
had not entered into an agreement to sell the Property or shares in 148 to Kartelle.

[49] The following evidence, and absence of evidence, leaves me umable to decide on the
record before me whether the defendants satisfied their obligation to use best efforts to resolve
the Bitton Litigation by the Closing Date:
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