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ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
(COMMERCIAL LIST)
IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A
PROPOSAL OF JMX CONTRACTING INC. OF THE TOWN OF
UXBRIDGE IN THE PROVINCE OF ONTARIO
AND IN THE MATTER OF THREE RELATED INTENDED PROPOSALS
OF JMX NATIONAL INC., BRND PROPERTIES INC., and
JMX LEASING INC.

NOTICE OF MOTION
(Re: Extension of Time to File Proposal)
JMX CONTRACTING INC., JMX NATIONAL INC., BRND PROPERTIES INC.,
and JMX LEASING INC. (collectively, the “Debtors”) will make a motion to a Judge presiding
over the Commercial List on Monday June 29, 2020, at 10: 00 a.m. or as soon after that time as
the motion can be heard by judicial teleconference via Zoom at Toronto, Ontario. Please refer to
the conference details attached as Schedule “A” hereto in order to attend the motion and advise if
you intend to join the motion by emailing Christel Paul at cpaul@wfklaw.ca.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.

WFK:00017801.2

-2-

THE MOTION IS FOR:
1.

An Order, substantially in the form attached at Tab 3 of the Motion Record (the “Extension
Order”) that, among other things:
a)

abridges the time for service of this Motion, validates the manner of service, and
declares that this Motion is properly returnable before the Court; and

b)

extends the time for the Debtors to file a proposal with the Official Receiver by 45
days, up to and including August 15, 2020.

2.

Such further and other relief as this Honourable Court deems just.

THE GROUNDS FOR THIS MOTION ARE:
1.

The Debtors are a part of a corporate group (the “JMX Group”) in the business of
environmental contracting, demolition, abatement, remediation, and commodity salvage
services to construction and decommissioning projects across Canada.

2.

On April 17 and April 20, 2020, the Debtors filed a Notice of Intention to Make a Proposal
(“NOIs”) under the Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended (the
“BIA”) and Crowe Soberman Inc. was appointed proposal trustee (the “Proposal
Trustee”).

3.

On May 15, 2020, the time to file a proposal was extended pursuant to the Order of the
Honourable Madam Justice Conway, up to and including July 1, 2020 (the “First Stay
Extension”).
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4.

The Debtors are seeking a further extension of the time to file a proposal pursuant to s.
50.4(9) of the BIA to permit them to, among other things, pursue a restructuring strategy
that will maximize value for the Debtors’ creditors and stakeholders, which includes a
refinancing of a portion of the RBC indebtedness and may include sale of the business on
a going-concern basis and/or the sale of certain equipment and assets.

5.

The Debtors have worked diligently and in good faith during the restructuring period. Since
the First Stay Extension was granted, JMX’s management, together with the Proposal
Trustee and Debtors’ counsel, have, among other things:
a)

managed the logistics associated with responding to the provincial government’s
COVID-19 emergency orders and returned to work on various construction
projects, following the loosening of restrictions in respect thereto;

b)

sourced and secured new profitable construction project contracts to maximize
cash flow;

c)

consented to RBC’s financial advisor msi Spergel Inc.(“Spergel”) conducting a
review and preparing a report on the profitability of the JMX Group’s construction
projects and its compliance with section 8.1 of the Construction Act, RSO 1990, c
C-30 (the “Construction Act”);

d)

dealt with lien holders and ensured the flow of funds from project owners;

e)

dealt with litigation claims against ASNA;
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f)

engaged Ritchie Bros. Auctioneers to provide an appraisal of JMX’s equipment;
and,

g)

engaged in discussions with potential buyers with respect to a potential goingconcern sale of the Debtors’ business and assets.

6.

Prior to the filing of the NOIs, the JMX Group advised RBC that it was in the process of
canvassing potential refinancing offers to retire its indebtedness to RBC.

7.

The refinancing process has invariably been delayed by the onset of the COVID-19 crisis
and the ability of lenders to process financing transactions expediently. Furthermore, while
the Debtors have to date been focused on refinancing options to pay out the indebtedness
to RBC, since the filing the Debtors have sought to examine all possible restructuring
options to deal with its liabilities and, accordingly, have been pursuing both refinancing
and sale/investment avenues to ensure the most favourable outcome possible for all
creditors and stakeholders.

8.

The JMX Group has received interest from certain potential purchasers interested in the
business as a going concern. Accordingly, the JMX Group is exploring the potential of a
going concern sale of the business and a possible sale of unused equipment as a
restructuring strategy.

9.

In the meantime, in response to RBC’s demands to be refinanced immediately, the JMX
Group has elected to enter into a mortgage financing arrangement with Hillmount Capital.
It is expected that the financing transaction will close by July 10, 2020 and that proceeds
will be applied to repay a portion of the indebtedness to RBC.
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Pursuing a Viable Restructuring Plan
10.

To demonstrate good faith and cooperation with its secured lender, the JMX Group
consented to RBC’s engagement of Spergel to analyze the profitability of the JMX Group’s
business operations and compliance with Section 8.1 of the Construction Act.

11.

Spergel has prepared an analysis current to May 31, 2020 showing that:
a)

the JMX Group’s accounts receivable for its completed and current projects is
approximately $6.7 million and the Construction Act trust claims for the same projects
is approximately $2 million. The cash not subject to trust was approximately $4.7
million; and

b)

the JMX Group’s projects are profitable on an aggregate basis (even including
completed projects, some of which are profoundly unprofitable). If only current
projects are included in the analysis, the JMX Group’s profit margin increases
significantly.

12.

The JMX Group’s business operations are viable and profitable. Since the filing of the NOI,
the JMX Group have entered into new several contracts worth over $780,000 in aggregate
value. Such contracts are expected to be profitable and will contribute positively to cash
flows.

13.

The JMX Group requires further time to properly consider the potential interest in the sale
of its business, and to negotiate binding letters of intent. In addition, the JMX Group may
develop and seek approval for a sale and investment process (“SISP”) to solicit further
interest and test the market to ensure that any transaction is of fair value.
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14.

If the JMX Group is not permitted additional time to consider the options available to the
company going forward, it would potentially sacrifice significant value for its general
creditors and stakeholders.

Extension of Time to File a Proposal
15.

The current time to file a proposal under the BIA expires on July 1, 2020. The JMX Group
requires more time in order to develop an orderly restructuring strategy, either through a
refinancing or a sale of the business. Accordingly, JMX is requesting a 45-day extension
of time to make a proposal pursuant to Section 50.4(9) of the BIA, up to August 15, 2020.

16.

The Debtors have not sought debtor-in-possession financing and are reliant on receipts to
fund the restructuring proceeding and ongoing operations. It is anticipated that the JMX
Group will have sufficient liquidity based on current cash flow projections to operate
through the requested extension.

17.

Without an extension of time, the Debtors will not be in a position to make a viable proposal
to their creditors. A complete shut-down and liquidation of the JMX Group will not
maximize value and will likely only benefit RBC. In contrast, a going-concern
restructuring strategy that preserves the active revenue-generating potential of the JMX
Group will otherwise service the best interests of the broader economic community of its
stakeholders.

18.

The test for an extension of time under Section 50.4(9) of the BIA is met:
a)

the Debtors are likely to be able to make a viable proposal to their creditors if the
requested extension is granted;
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b)

the Debtors have acted, and are acting, in good faith and with due diligence in engaging
with potential customers and creditors; and,

c)

the Debtors’ material secured creditor, RBC, is fully collateralized and will not be
materially prejudiced if the requested extension is granted.

Further Grounds
19.

The Proposal Trustee supports the relief being sought by the Debtors;

20.

Section 50.4(9) of the BIA;

21.

Rules 1.04, 2.03, 3.02 and 37 of the Rules of Civil Procedure, RSO 1990, Reg 194, as
amended; and

22.

Such further and other grounds as counsel may advise and this Honourable Court may
permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED ON THE HEARING
OF THE MOTION:
23.

The Affidavit of Charlie Dahl, sworn June 24, 2020, with Exhibits attached thereto; and,

24.

Such further and other evidence as counsel may advise and this Honourable Court may
permit.

June 24, 2020

WEISZ FELL KOUR LLP
100 King Street West,
Suite 5000
Toronto, ON M5X 1C9
Sharon Kour
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Lawyers for JMX Contracting, et al.
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Schedule “A”
Conference Details to join Motion via Zoom

Join Zoom Meeting
https://zoom.us/j/3154597997?pwd=RXJ1OCtqdHUxa2lUREtUYlE5OUpK
Zz09
Meeting ID: 315 459 7997
Password: 729363
One tap mobile
+13017158592,,3154597997# US
+13126266799,,3154597997# US (Chicago)
Dial by your location
+1 301 715 8592 US
+1 312 626 6799 US (Chicago)
+1 346 248 7799 US (Houston)
+1 646 558 8656 US (New York)
+1 669 900 9128 US (San Jose)
+1 253 215 8782 US
Meeting ID: 315 459 7997
Password: 729363
Find your local number: https://zoom.us/u/akmSHXDDJ
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ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
(COMMERCIAL LIST)
IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A
PROPOSAL OF JMX CONTRACTING INC. OF THE TOWN OF UXBRIDGE
IN THE PROVINCE OF ONTARIO
AND IN THE MATTER OF THREE RELATED INTENDED PROPOSALS OF
JMX NATIONAL INC., BRND PROPERTIES INC., and
JMX LEASING INC.
AFFIDAVIT OF CHARLIE DAHL
(Sworn June 24, 2020)
I, CHARLIE DAHL, of the City of Toronto, in the province of Ontario, MAKE OATH
AND SAY:
1.

I am a director and shareholder of each of the debtors, JMX Contracting Inc., JMX National

Inc., BRND Properties Inc., and JMX Leasing Inc. (collectively, the “JMX Group” or the “Debtors”).
Accordingly, I have personal knowledge of the matters set out below. Where I have relied on
information from others, I state the source of such information and verily believe it to be true.
2.

This affidavit is submitted in support of a motion for an order that, among other things, extends

the time for the Debtors to make a proposal to their creditors pursuant to the Bankruptcy and Insolvency
Act, RSC 1985, c. B-3 (the “BIA”).
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I.

OVERVIEW

3.

The Debtors are a part of a corporate group in the business of environmental contracting,

demolition, abatement, remediation, and commodity salvage services to construction and
decommissioning projects across Canada.
4.

On April 17 and April 20, 2020, the Debtors filed notices of intention to make a proposal

(“NOIs”) and Crowe Soberman Inc. was appointed as proposal trustee (the “Proposal Trustee”)
pursuant to the provisions of the BIA.
5.

On May 15, 2020, the statutory stay of proceedings was extended pursuant to the Order of the

Honourable Madam Justice Conway, up to and including July 1, 2020 (the “First Stay Extension”).
6.

Since the First Stay Extension was granted, the JMX Group’s management, together with the

Proposal Trustee and company counsel, have been engaged in, among other things:
(i)

managing the logistics associated with the provincial government’s COVID-19
emergency orders and associated shut down of project sites, including the safe winddown of work and laying off of employees. Upon the lifting of restrictions on
construction firms in May 2020, the JMX Group resumed work on its various
construction projects, scaled up operations and increased its employee headcount;

(ii)

sourcing and securing new profitable construction project contracts to maximize cash
flow;

(iii) at the request of Royal Bank of Canada (“RBC”) and in order to ensure that RBC has full
transparency and understanding of their collateral position by having RBC’s financial
advisor msi Spergel Inc. (“Spergel”) review and prepare a report as to the ongoing
WFK:00017723.5
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financial affairs of the Debtor and its compliance with section 8.1 of the Construction
Act, RSO 1990, c C-30 (the “Construction Act”);
(iv) dealing with two pre-filing demolition projects, which were causing cash flow challenges
for the JMX Group, including the demolition projects for Ontario Power Generation
(“OPG”) and for ASNA Robson Landmark Developments Limited (“ASNA”);
(v)

negotiating practical solutions with lien claimants to avoid liens being registered on
active projects and disrupting cash flows;

(vi) considering and canvassing all available refinancing and restructuring options to find a
solution that benefits the Debtors’ creditor and stakeholder group as a whole;
(vii) engaging Ritchie Bros. Auctioneers to provide an appraisal of the JMX Group’s
equipment with the intention of conducting a potential auction of the JMX Group’s
unused equipment and, in any event, to obtain an appraisal to be used to evaluate any
going concern sale or investment offers; and
(viii) engaging in discussions with potential buyers of the business of the JMX Group with
respect to a potential going-concern sale of the Debtors’ business and assets.
7.

I am of the view that continued discussions with key creditors, potential investors and

purchasers, as well as the continued operation of the business, are likely to result in a restructuring
plan that provides enhanced, long-term value for all stakeholders beyond a liquidation.
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Accordingly, the JMX Group is seeking approval of a continued stay of proceedings up to and

including August 15, 2020 to allow it time to develop and implement a restructuring plan and to make
a viable proposal to its creditors.

II.

ANALYSIS OF COMPLIANCE WITH THE CONSTRUCTION ACT AND
PROFITABILITY OF THE JMX GROUP’S CONSTRUCTION PROJECTS

9.

On June 4, 2020, the JMX Group agreed in good faith, to permit RBC to engage Spergel as its

financial advisor with unfettered access to the company and its books and records. Spergel was
specifically tasked with monitoring, reviewing and reporting, on the financial performance of the JMX
Group and to evaluate RBC’s security position (the “Spergel Engagement”). The JMX Group
consented to the engagement of Spergel (notwithstanding the associated professional fees that would
be incurred) in order to demonstrate that it was working cooperatively with its senior secured creditor,
assuage RBC’s concerns about its collateral position, increase transparency for RBC’s benefit and
demonstrate the JMX Group’s compliance with the Construction Act.
10.

The engagement of Spergel was prompted by RBC’s desire to obtain further information about

the JMX Group’s finances in light of the company’s shortage of administrative staff and the perception
by RBC that it did not have sufficient insight into the JMX Group’s financial condition, including the
Debtors compliance with section 8.1 of the Construction Act (being the requirement to hold receivables
obtained from construction owners in trust for subcontractors).
11.

Spergel has produced an analysis of the JMX Group’s ongoing and completed projects up to

May 31, 2020 to determine compliance with s. 8.1 of the Construction Act as well as a profitability
analysis. Spergel’s analysis demonstrated that:
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a. as at May 31, 2020, JMX Group accounts receivable for its completed and current projects
was approximately $6.7 million and the Construction Act trust claims for the same projects
was approximately $2 million. The cash not subject to trust was approximately $4.7
million.
b.

as at May 31, 2020, the JMX Group’s projects were profitable on an aggregate basis (even
including completed projects, some of which were profoundly unprofitable). If only current
projects are included in the analysis, the JMX Group’s profit margin increases significantly.

12.

Despite the JMX Group having very few administrative staff, and the fact that RBC’s continued

requests for information and Spergel’s engagement have detracted from the Debtor’s focus on its
restructuring efforts, the JMX Group has worked on an expedited basis and diligently to meet the many
requests for information. JMX is working with Spergel to update the analysis on a rolling basis. I
expect that new and profitable projects will be added to the analysis further increasing the profitability
of the enterprise as a whole.

III.

ONGOING BUSINESS OF THE JMX GROUP

(A).

Operations During the COVID-19 Public Health Crisis

13.

In and around March and April, 2020, the JMX Group’s cash-flows from its ongoing

construction projects were temporarily disrupted by the onset of the COVID-19 public health crisis
and imposition of emergency measures affecting construction firms.
14.

In May 2020, restrictions on construction firms were lifted by the provincial government and

the JMX Group has resumed work on most of its construction projects.
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Completed and Stalled Projects
OPG Contract

15.

The JMX Group is engaged with respect to the demolition of OPG’s Lambton Generating

Station pursuant to a contract dated July 10, 2018 (the “Demolition Contract”). The JMX Group
agreed to provide demolition services and to purchase and recycle scrap from the demolition project.
The project’s intended completion date was August 21, 2020 (the “Intended Completion Date”).
16.

In accordance with the Demolition Contract, the JMX Group obtained and delivered to OPG a

letter of credit (“LC”) issued by the Royal Bank of Canada (“RBC”) in the amount of $3,094,775.00.
17.

On December 14, 2019, OPG delivered a letter to the JMX Group alleging various deficiencies

in the JMX Group’s performance of the Demolition Agreement. Principally, OPG was concerned that
the JMX Group would not complete the project by Intended Completion Date. OPG also alleged that
the JMX Group had failed to keep the project site clear of debris, ship scrap and pay scrap revenue to
OPG. In order to address these deficiencies, OPG demanded that the JMX Group submit a remedial
plan for OPG’s consideration by January 3, 2020.
18.

The JMX Group responded to OPG on December 30, 2019. In its response, the JMX Group

explained that OPG’s concerns, including any delays resulting from amendments to the Proposed
Schedule, resulted from unforeseeable conditions at the time the Demolition Contract was executed.
For instance, the JMX Group had discovered far greater quantities of asbestos containing materials
(“ACMs”) than was represented by OPG. The additional ACMs ultimately required further work and
engineering for the safe removal of the asbestos.
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With respect to OPG’s allegation that the JMX Group had failed to remove scrap from the site,

the JMX Group noted in its response that the Demolition Agreement did not specify a deadline for
removal of scrap. The JMX Group takes the position that it has the discretion to retain scrap on site
during periods of market price decline and elected to do so given the condition of the scrap market.
20.

The JMX Group received no further correspondence from OPG until February 2020 and

continued to carry out demolition work pursuant to the Demolition Contract during this time. On
February 3, 2020, OPG sent a further letter to the JMX Group in which it reiterated its allegations.
OPG further demanded that the JMX Group attend a meeting between the parties to develop a remedial
plan, barring which OPG indicated it would consider JMX in default of the Demolition Agreement. A
copy of this letter is attached hereto as Exhibit “A”.
21.

On April 4, 2020, as a result of the COVID-19 crisis OPG issued a Notice of Suspension

suspending all demolition work to its sites. Due to the Notice of Suspension, no work could be done
on the OPG site regardless of any ongoing disputes between the JMX Group and OPG.
22.

On May 19, 2020, while the NOI proceedings were under way, OPG drew down on the LC

without notice to the JMX Group. OPG purports to rely on the alleged default of the JMX Group under
the Demolition Contract. The JMX Group takes the position that it has continued to discharge its
obligations under the contract and that no default existed at the time the LC was called.
23.

On May 21, 2020 the JMX Group filed a lien against OPG in the amount of $10.8 million for

the JMX Group’s costs incurred to deal with the additional ACMs discovered on site. Included in the
lien amount is approximately $1.7 million due and payable by OPG under the Demolition Contract,
the value of the LC, the holdback amount, and JMX’s claim against OPG in respect of costs and
damages for the additional work done on the project. The JMX Group is aware that subcontractors
WFK:00017723.5
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have filed further liens on the OPG project that the JMX Group has been unable to pay and discharge
since the JMX Group itself has yet to be paid.
24.

Notwithstanding the dispute between OPG and the JMX Group, the JMX Group has been

contacted by potential purchasers and/or investors who have expressed interest in acquiring the JMX
Group’s business and in continuing work on the OPG project under the Demolition Agreement.
25.

It is the JMX Group’s understanding that whether the OPG contract is economically feasible

for a potential purchaser or investor could depend on multiple factors, including the size and financial
wherewithal of the purchaser, the efficiencies between the OPG Demolition Contract and the purchaser
or investor’s other projects, and its sensitivity to scrap market prices.
26.

The JMX Group has requested a meeting with OPG to introduce a potential purchaser and to

determine if the parties can agree on a global resolution of the dispute with OPG, which could involve
the resumption of work on the OPG project under the purchaser. While steps have been taken by the
JMX Group to schedule the meeting and the JMX Group has proposed an agenda, no date has been set
for the meeting yet. The JMX Group is hopeful that OPG will act in good faith in attending and
participating at the meeting to resolve issues on a practical basis.
ASNA Contract
27.

On October 23, 2017, the JMX Group entered into a contract to carry out the abatement of

hazardous materials and demolition of a building known as the 1400 Robson Empire Landmark Hotel
in Vancouver, BC. The project was a large, high-profile project involving the demolition of a 42-storey
building with a revolving restaurant at the top of the structure. The JMX Group has completed work
under the contract and no longer provides any services or materials to the project.
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The JMX Group experienced significant delays in the completion of the ASNA Contract

resulting from material deficiencies in the schematics and scope of work represented to the JMX Group
at the outset of the project. Namely, the JMX Group discovered after the contract was executed, that
the structural drawings did not disclose a poorly reinforced slab, which required the JMX Group to
significantly revise its work plan in order to safely demolish the building. Further, there were more
ACMs discovered on site than were otherwise disclosed to the JMX Group at the time the contract was
executed resulting in additional work and engineering to safely remove the asbestos.
29.

The JMX Group filed liens on title to the Landmark Hotel relating to its costs arising from the

unforeseen conditions and the delay on the project, in the amounts of $6,595,998.52 and $127,552.21.
The liens include amounts owed to subcontractors .
30.

On June 19, 2020, ASNA brought a motion to lift the stay of proceedings in order to file a

petition in British Columbia to, among other things, vacate the liens of subcontractors below the JMX
Group and to discharge the JMX Group’s claim and vacate its lien (the “Lift Stay Motion”). The
background and particulars of the ASNA dispute were described more fully before this Court in the
Affidavit of Rob Barnett sworn June 12, 2020 and the Affidavit of John Singleton sworn June 9, 2020,
each as previously filed.
31.

Pursuant to the endorsement of Madam Justice Conway dated June 19, 2020, the Lift Stay

Motion was adjourned to allow ASNA and the JMX Group to negotiate a consensual resolution for
vacating of subcontractor liens and the posting of security by ASNA to bond off the JMX Group’s
lien. A copy of the endorsement of Conway J. is attached hereto as Exhibit “B”.
32.

The JMX Group’s counsel has since been engaged in discussions with ASNA’s counsel in

respect of a potential resolution of the lien and security amounts.
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(C).

New Post-Filing Business

33.

In addition to the Ongoing Projects, the JMX Group has been engaged to provide services to a

number of new projects since filing the NOI. The total value of the new contracts is over $780,000.00.
No significant obstacles are anticipated that would hinder the performance of these contracts.

IV.

RESTRUCTURING ACTIVITIES TO DATE

(A).

Refinancing

34.

Prior to the filing of the NOIs, the JMX Group advised RBC that it was in the process of

canvassing potential refinancing offers to retire its indebtedness to RBC. This process has invariably
been delayed by the onset of the COVID-19 crisis and the ability of lenders to process financing
transactions expediently.
35.

I understand that banks have been engaged in administering government mandated assistance

programs and do not appear to be prioritizing private re-financing transactions at this time. Due to
remote working arrangements, I also understand that banks have limited capacity to deal with new
credit applications. With respect to Schedule B lenders, I understand the refinancing process is
considerably slower than before the COVID-19 crisis.
36.

Notwithstanding the challenges in seeking financing, to date, the Debtors have obtained various

financing commitments:
Bridge Financing Commitment
37.

The JMX Group received a commitment from Pillar Capital Corp. (“Pillar”) dated June 3,

2020.
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The board of directors of the JMX Group (the “Board”) declined to sign the Pillar commitment

letter as it determined that the terms of the bridge financing were too expensive and unsustainable for
the JMX Group to service based on its projected cash flows. The Pillar commitment required: (i) a
4.5% commitment fee; (ii) interest at a rate at 1.2% per month; and (iv) monthly payments of principal
and interest of $77,000. The expensive pricing of the bridge loan was not outweighed by the benefits,
namely, the bridge loan would not have paid out the entire amount of the RBC indebtedness.
39.

The Pillar commitment also required the refinancing a significant amount of the JMX Group’s

existing equipment inventory. On further consideration, the Board determined that much of the
equipment to be refinanced under the Pillar commitment was not used in the JMX Group’s current or
future operations. Accordingly, the JMX Group has been actively considering the sale of the unused
equipment (as described below) to be conducted by way of an auction or as part of a larger goingconcern transaction.
40.

For these reasons, the JMX Group has elected to canvass other financing opportunities in

keeping with its fiduciary duties to all stakeholders.
Mortgage Commitment
41.

On June 8, 2020, the Board obtained a commitment letter from Hillmount Capital

(“Hillmount”). This loan contemplated the registration of a first Mortgage against the JMX Group’s
real property located at 27 Anderson Blvd, in Uxbridge, ON. The Hillmount commitment provides for
a $1.7 million mortgage and requires (i) a 2% commitment fee; and (ii) interest at a rate of 7.99%
annually.
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Prior to executing the commitment letter from Hillmount, the JMX Group attempted to source

longer-term and more economical mortgage financing to satisfy itself that there were no reasonable
alternatives to the Hillmount commitment. However, as described below, the JMX Group has not been
able to obtain longer-term financing on an expedient basis and so it has elected to proceed with the
Hillmount commitment in order to refinance a significant portion of its indebtedness to RBC given the
demands by RBC to be refinanced promptly. A copy of the executed Hillmount commitment letter is
attached as Exhibit “C” hereto (the “Hillmount Commitment”).
43.

The Debtors have executed the Hillmount Commitment and paid the deposit. Pursuant to the

Hillmount commitment, funding is to occur no later than July 10, 2020.
Long Term Financing Opportunity
44.

As part of its efforts to secure less expensive financing, the Debtors sought terms from National

Bank of Canada (“NBC”) for longer-term financing. The JMX Group has received preliminary terms
from NBC for a long-term refinancing transaction with fees and covenants that the company can likely
sustain over the long-term.
45.

While the JMX Group has provided all requested deliverables to NBC and has been told that a

commitment is forthcoming, the JMX Group is electing to proceed with Hillmount in the meantime to
expedite refinancing for the benefit of RBC and will look to NBC to provide terms for an exit from
these proceedings if necessary.
(B).

Potential Sale Processes

46.

Although no sale or investment solicitation process has been conducted to date, the JMX Group

has received interest in the potential sale of its going-concern business. While pursuing refinancing
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options, the JMX Group was approached by two parties to potentially acquire the business. The JMX
Group has existing relationships with both parties and is confident in the sincerity of their interest. The
JMX Group has been working with both parties to obtain a binding letter of intent.
47.

The JMX Group has also considered the sale of a portion of its equipment that is no longer

being used by the JMX Group. Ritchie Bros. Auctioneers are in the process of appraising the JMX
Group’s unused equipment. Prior to retaining Ritchie Bros. Auctioneers to perform an appraisal, the
JMX Group requested that RBC provide an appraisal that RBC has in its possession and the cost of
which RBC is adding to their secured debt. RBC refused to provide the appraisal on even a without
prejudice basis thus necessitating the engagement of Ritchie Bros. Auctioneers to perform a de novo
appraisal, which has taken additional time in light of COVID-19 restrictions.
48.

To ensure that cash flows are optimized, the JMX Group is also considering disclaiming leases

of non-essential or unused vehicles and equipment.
49.

While the JMX Group intends to seriously pursue the interest expressed by the two potential

acquirers, a sale and investment solicitation process (“SISP”) and/or sale of the unused assets will
likely be required at some point in these proceedings. A SISP will ensure that any offer submitted is
of fair value. Based solely on the interest that has been expressed to date, I believe that a SISP would
yield significant interest in the JMX Group’s business and a sale of the business would result in greater
recoveries for the JMX Group’s creditor and stakeholder group than would a liquidation.
50.

The JMX Group may bring a further motion before this Court for approval of a SISP and/or a

sale of the unused equipment. It is the JMX Group’s intention in the meantime to engage in the
following steps, among others, to:
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close the financing transaction with Hillmount and use the proceeds towards the
repayment of a portion of the indebtedness to RBC;

(ii)

complete the equipment appraisal with the assistance of Ritchie Bros. Auctioneers;

(iii) continue discussions with the two potential acquirers;
(iv) participate in a meeting with a potential acquirer and OPG to discuss the prospect of
continued performance of the OPG Demolition Contract in the context of a sale of the
business;
(v)

develop a suitable SISP framework that would maximize realizable value for the JMX
Group’s creditors and stakeholders as a whole;

(vi) evaluate the sale of the unused equipment as part and parcel of a sale of the business or
on a stand-alone basis; and
(vii) continue work on current projects in accordance with the cash flows and obtain new
construction projects to preserve and enhance the JMX Group’s going concern value.

V.

EXTENSION OF TIME TO FILE A PROPOSAL

51.

The current stay of proceedings expires on July 1, 2020. Accordingly, the Debtors are

requesting a 45-day extension of time pursuant to Section 50.4(9) of the BIA, up to August 14, 2020,
to develop an orderly restructuring strategy, either through a refinancing or a sale of the business, as
discussed above.
52.

The JMX Group has not sought debtor-in-possession financing, and it is anticipated that the

JMX Group will have sufficient liquidity based on current cash flow projections to operate through
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the proposed stay period. The JMX Group is reliant on the collection of receivables to fund the
restructuring process and its ongoing operations and it is therefore critical that cash flows remain
undisrupted and that any claims by the JMX Group against third parties be determined promptly to
allow funds to flow.
53.

The JMX Group’s enterprise value is derived primarily from its active construction contracts

and receivables. The Spergel Report has acknowledged that the JMX Group’s projects are profitable.
These projects have the potential to generate significant revenue based on the current operations of the
company; in fact, further contracts solicited post-filing have increased this potential and evidenced the
general viability of the business. As at the date of this affidavit, the JMX Group has approximately
$7.4 million in aggregate accounts receivable, approximately $5 million in aggregate holdbacks, and
over $780,000 in aggregate new contract value.
54.

I am advised by counsel that RBC may oppose a second stay of proceedings. In my view, a

liquidation scenario JMX Group will not maximize value and would only benefit RBC. In contrast, a
going-concern restructuring strategy that preserves the active revenue-generating potential of the
company will otherwise service the best interests of the broader economic community of stakeholders.
55.

The company’s primary tangible assets are the land and building at 27 Anderson Blvd in

Uxbridge, Ontario, where JMX’s head offices are located, as well as various equipment and inventory.
Undertaking a liquidation of these assets would sacrifice the significant realizable value that could be
gained through the JMX Group’s continued servicing of its construction projects and/or sale on a going
concern to an interested party.

WFK:00017723.5

-1656.

026

There is no risk that RBC will be prejudiced by a continued stay of proceedings as RBC is fully

secured and collateralized, and there is no evidence of erosion of the asset base. All of the JMX Group’s
post-filing liabilities are expected to be paid, as demonstrated in the cash flows.
57.

In contrast, if the JMX Group is not permitted additional time to consider the various

refinancing and potential sale options available to the company going forward, it would potentially
sacrifice significant value for its general creditors and stakeholders simply for RBC to be repaid sooner
than it would otherwise be paid.
58.

A liquidation would also result in job losses for over 80 employees. That outcome is not

equitable under the circumstances and is directly contrary to the purpose of a restructuring proceeding.
59.

Considering the circumstances and the merits of each of these scenarios, it is my view that

JMX is working diligently and in good faith to restructure in a manner that treats all stakeholders fairly
and maximizes value.
60.

The JMX Group has been under creditor protection for just over two months. Even in normal

circumstances and without the challenges of the COVID-19 crisis, two months is insufficient time to
finalize a restructuring strategy given the number of interested parties and complexity of issues facing
a construction company.
61.

The BIA permits up to 6 months for a proposal to be made and approved and debtor-in-

possession proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
routinely take longer than a few months.
62.

I am of the view that the JMX Group has done its diligence in developing several viable

alternative restructuring strategies. The continued pursuit of these strategies is likely to result in a
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14000 Niagara Parkway, Niagara-on-the-Lake, Ontario, L0S 1J0

February 3, 2020
Jeff Norton
President, JMX Contracting Inc.
27 Anderson Blvd.
Uxbridge, ON L9P 0C7
Re: JMX’s Performance under Lambton GS Demolition Agreement
Dear Mr. Norton:
This letter is in response to JMX’s letter to OPG dated December 30, 2019. OPG maintains the position set
out in its December 14, 2019 letter.
JMX has failed to adequately address OPG’s concerns, and specifically has failed to provide a remedial
plan, which was due January 3, 2020. This breach is an Event of Default as per Section 9.1(i) of the
Agreement. Further, in JMX’s December 30, 2019 letter, JMX admitted it will not be able to meet the date
for Substantial Completion and Final Completion, which also amounts to an Event of Default under
Section 9.1(c) of the Demolition Agreement.
As you know, an Event of Default allows OPG the right to terminate the Demolition Agreement or exercise
other rights of recourse set out in Section 9.3 of the Demolition Agreement. While OPG reserves all rights
to exercise any and all rights of recourse it has under the Demolition Agreement, at this time OPG would
like to have a without prejudice meeting with JMX to discuss a true remedial plan. OPG’s position is set
out below for your and your legal representative’s review in advance of our meeting.
Changes under the Demolition Agreement
JMX’s December 30, 2019 letter makes reference to and relies upon events and documents that precede
the signing of the Demolition Agreement. As you should be aware, anything that took place prior to the
execution of the Demolition Agreement is irrelevant given Section 1.11 of the Demolition Agreement,
which states:
1.11 Entire Agreement
This Agreement constitutes the entire agreement between the parties regarding the
subject matter and, except for any Amendment or Project Change Directive, supersedes
all other agreements, negotiations, discussions, undertakings, representations, warranties
and understandings, whether written or verbal, including any OPG request for proposals,
any Contractor bid proposal and any amendments or restatements of any such request
or bid. Specifically, except as expressly provided in this Agreement, OPG has not made
any representations, warranties or guarantees whatsoever respecting the Project or this
Agreement, including any minimum or maximum hours of employment or respecting any
statements or other information previously provided to the Contractor or respecting any
physical conditions, labour conditions or scheduling. If the Contractor did not seek a
clarification during the request for proposals process regarding any term in this Agreement
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and there is a subsequent controversy respecting the interpretation of that term, OPG’s
interpretation will govern.
Further, the Demolition Agreement is a fixed price contract. As is clearly set out in Section 5 of the
Demolition Agreement, JMX is not entitled to a change to the Contract Price, Contract Schedule, or
Scope of Work except with OPG’s prior written consent or in the event of a change in: (a) Applicable
Laws (except those that relate to Taxes); or (b) Canadian taxes that was unknown or unforeseeable at
signing the Demolition Agreement and directly and materially impacts the Services or Contract Schedule.
JMX’s Reps and Warranties and the Scrap Market
Under the Demolition Agreement Section 2.1(d) “Representations Regarding the Project”, JMX assured
OPG it:
(3) has examined and satisfied itself in respect of all matters respecting the Services, Goods
and Project, including:
(A) all necessary information respecting the risks, contingencies and other
circumstances which may affect the Progress Schedule, the Contract Schedule,
the Contract Price, the Services, the Recovered Material (including the types and
quantities thereof), the Goods or the Project;
…and…
(5) has reviewed the Contract Schedule and is satisfied that it can provide and entirely
finish the Services in accordance with the Contract Schedule;
Despite the above, JMX has attempted to claim relief from its obligations under the Demolition
Agreement due to a downturn in the scrap market. With respect to the scrap market, in its December 30
letter, JMX claims that there were “conditions that were not evident when the proposal was made” and
that global commodity circumstances could not be reasonably foreseen at the time of the contract.
However, later in the same letter, JMX takes the position that during contract negotiations it specified that
“the global commodity nature of scrap materials were susceptible to change”. This is an obvious
contradiction and fails to acknowledge the fact that the risk of a downturn in the scrap market was JMX’s
sole risk to bear and mitigate against as the Contractor in a fixed price contract.
JMX’s recent proposal regarding the handling of scrap and changing the revenue payable to OPG
remains unacceptable as per the reasons stated in our December 14, 2019 letter and above. JMX must
provide OPG with a realistic and executable plan as to how to fulfil its obligations under the Demolition
Agreement.
Summary and Next Steps
Taking into account all of the deficiencies stated above and JMX’s failure to acknowledge and remedy
said deficiencies, OPG is fully within its rights to serve JMX with a Notice of Default as per Section 9.1 of
the Demolition Agreement and take any of the actions listed in Section 9.3 of the Demolition Agreement,
being OPG’s Recourse.
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While OPG reserves all its rights of recourse under the Demolition Agreement, OPG would like to move
forward to work with JMX to resolve the current issues and find the best path forward for the Project.
We would like to arrange for a without prejudice meeting between the parties and their respective legal
representatives, with such meeting to take place on a mutually agreeable date and time within the next
2 weeks. Please provide your availability for said meeting by end of business on February 5, 2020.
Although we acknowledge that JMX has been taking corrective steps recently, at this point in time we
still do not have a comprehensive remedial plan. We trust JMX is prepared to work in good faith to address
the issues and ensure the Project’s success. JMX’s failure or refusal to participate in this process in good
faith, acknowledge the issues that have caused the current circumstances, and work to correct the issues
and achieve Final Completion as soon as possible will result in OPG having to reconsider its position not
to exercise its rights of recourse.
Sincerely,
ONTARIO POWER GENERATION INC.

__________________________________
Dan Roorda
Production Manager, Southwest Operations
(289) 213 2188
dan.roorda@opg.com
Copy:
Heidi Cyfko – OPG
Tanya Rocca – OPG
Quinn Boisson – OPG
Paul Burroughs – OPG
Jamie Dreveny – OPG
Shane MacPherson - JMX
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Tuesday, June 23, 2020 at 1:28:15 PM Eastern Daylight Time

Subject:
JMX Contrac,ng (Court File 31-2639875)
Date:
Friday, June 19, 2020 at 11:51:07 AM Eastern Daylight Time
From:
Conway, Madam Jus,ce Barbara (SCJ)
To:
Sharon Kour, Caitlin Fell, Harvey G. Chaiton, Mar,n SennoS, ScoS MacKenzie
CC:
JUS-G-MAG-CSD-Toronto-SCJ Commercial List
Priority:
High
AGachments: image001.jpg

I heard ASNA’s lift stay motion today by Zoom videoconference call. Counsel on the motion were Ms.
Kour and Ms. Fell for JMX, Mr. Chaiton, for the proposal trustee, and Mr. Sennott and Mr. MacKenzie,
for ASNA.
I am adjourning the motion to June 29, 2020 at 1 p.m. to be heard at the same time as JMX’s motion
for an extension of the stay that expires on July 1, 2020.
After discussion with counsel today, it appears that there may well be a practical solution to the issue of
vacating the liens on title registered by the subtrades and JMX in British Columbia. I am adjourning
this matter for counsel to pursue those discussions. If they come up with a consent order, they may send
it to me by email with a copy to the Commercial List office. If not, I will continue the motion on June
29th.

Superior Court of Justice (Toronto)
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TAB 3

044
Court File No.
Estate No.

31-2639875
31-2639875

ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
(COMMERCIAL LIST)
THE HONOURABLE MADAM
JUSTICE CONWAY

)
)
)

MONDAY, THE 29th
DAY OF JUNE, 2020

IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT, RSC 1985, c B-3, AS AMENDED
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A
PROPOSAL OF JMX CONTRACTING INC. OF THE TOWN OF
UXBRIDGE IN THE PROVINCE OF ONTARIO
AND IN THE MATTER OF THREE RELATED INTENDED
PROPOSALS OF JMX NATIONAL INC., BRND PROPERTIES INC.,
and JMX LEASING INC.
ORDER
(Re Extension of Time to File Proposal)
THIS MOTION, made by JMX Contracting Inc., JMX National Inc., BRND Properties
Inc., and JMX Leasing Inc. (collectively, the “Debtors” or each a “Debtor”) for an Order, inter
alia, extending the period of time for filing a proposal pursuant to section 50.4(9) of the
Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended (the “BIA”) was heard this day
by video conference due to the COVID-19 crisis.
ON READING the Affidavit of Charlie Dahl sworn June 24, 2020 and on hearing the
submissions of counsel for the Debtors and for Crowe Soberman Inc. in its capacity as proposal
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trustee (the “Proposal Trustee”), and any other person as listed on the counsel slip, no one
appearing for any other person on the service list, although properly served as appears from the
affidavit of service of Christopher McGoey dated June 24, 2020, filed:
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the

Motion Record is hereby abridged and validated so that this Motion is properly returnable today
and hereby dispenses with further service thereof.
EXTENSION OF TIME TO FILE A PROPOSAL
2.

THIS COURT ORDERS that pursuant to Section 50.4(9) of the BIA, the time for the

Company to file a proposal with the Official Receiver be and is hereby extended to August 15,
2020.
ORDER EFFECTIVE IMMEDIATELY
3.

Given the inability to enter Court Orders at this time, this Order is in effect immediately.

_________________________
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IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A
PROPOSAL OF JMX CONTRACTING INC. OF THE TOWN OF
UXBRIDGE IN THE PROVINCE OF ONTARIO

Court File No.
Estate No.

31-2639875
31-2639875

AND IN THE MATTER OF THREE RELATED INTENDED PROPOSALS OF
JMX NATIONAL INC., BRND PROPERTIES INC., and JMX LEASING INC.
ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
(COMMERCIAL LIST)
Proceedings commenced at Toronto

MOTION RECORD

WEISZ FELL KOUR LLP
100 King Street West,
Suite 5600
Toronto, ON M5X 1C9
Sharon Kour
LSO No. 58328D
skour@wfklaw.ca
Tel: 416.613.8283
Caitlin Fell
LSO No. 60091H
cfell@wfklaw.ca
Tel: 416.613.8282
Fax: 416.613.8290
Lawyers for JMX Contracting, et al.

