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In the Matter of the Bankruptcy of Summit Glen Waterloo/2000 Developments 
Inc., of the City of Toronto, in the Province of Ontario 
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A. Farber & Partners Inc., the Trustee of the Bankruptcy Estate of 
Montor Business Corporation, Annopol Holdings Limited and 

Summit Glen Brantford Holdings Inc. 
  

Applicant (Appellant/ 
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Morris Goldfinger, Goldfinger Jazrawy Diagnostic Services Ltd., 
Summit Glen Bridge Street Inc., Mahvash Lechcier-Kimel,  
Annopol Holdings Limited and Summit Glen Brantford Inc. 
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Patrick Shea and Brent Arnold, for the appellant/respondent by way of cross-
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way of cross-appeal  
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On appeal from the judgment of Justice David M. Brown of the Superior Court of 
Justice, dated October 28, 2013, with reasons reported at 2013 ONSC 6635, 8 
C.B.R. (6th) 200. 
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Pepall J.A.: 

INTRODUCTION 

[1] A failed relationship between an investor, Dr. Morris Goldfinger, and a real 

estate developer, Jack Lechcier-Kimel (“Kimel”), and the subsequent bankruptcy 

of several of Kimel’s companies has generated three appeals.  The appeals 

involve claims to funds asserted by A. Farber & Partners Inc. (“Farber”), the 

Trustee in bankruptcy of five companies: Annopol Holdings Limited (“Annopol”), 

Summit Glen Brantford Holdings Inc. (“SG Brantford”), Summit Glen 

Waterloo/2000 Developments Inc. (“SG Waterloo”), Summit Glen Group of 

Companies Inc. (“SG Group”) and Montor Business Corporation (“Montor”).  All 

but Montor were companies owned and controlled by Kimel or his then-spouse, 

Mahvash Lechcier-Kimel (“Mahvash”). 

[2] In the primary appeal, which is the subject matter of these reasons, Farber, 

in its capacity as Trustee of Annopol, challenges the trial judge’s refusal to set 

aside transactions arising from a settlement between Goldfinger, Kimel and some 

of Kimel’s companies. In particular, Farber seeks to set aside certain transactions 

arising from the settlement: (1) payments totalling $2.5 million to Goldfinger from 

Annopol (the “Payments”); and (2) mortgages granted to Goldfinger by SG 

Brantford and Summit Glen Bridge Street Inc. (“SG Bridge”) over their respective 

properties, and Annopol’s subordination of mortgage security in favour of 

Goldfinger (the “Brantford/Bridge 2008 Transactions”). 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)



 
 
 

Page: 3 
 
 

 

[3] The trial judge rejected Farber’s assertions that the transactions were:  

 transfers at undervalue under s. 96 of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3 (the “BIA”);  

 unjust preferences under s. 4 of the Assignments and Preferences Act, 

R.S.O. 1990, c. A.33 (the “APA”);  

 fraudulent conveyances under s. 2 of the Fraudulent Conveyances Act, 

R.S.O. 1990, c. F.29 (the “FCA”); 

 oppressive under s. 248 of the Ontario Business Corporations Act, R.S.O. 

1990, c. B.16 (the “OBCA”); and 

 an unjust enrichment. 

[4] Goldfinger cross-appeals on the basis that the trial judge erred in setting 

aside a $471,000 payment in his favour from SG Brantford. The trial judge found 

that the payment was contrary to s. 2 of the FCA and oppressive under s. 248 of 

the OBCA. 

[5] In the remaining two appeals, both Farber and Goldfinger or his company, 

1830994 Ontario Ltd., take issue with the treatment of certain claims asserted in 

the various bankruptcy proceedings. These appeals are addressed in separate 

sets of reasons released contemporaneously with these reasons, bearing court 

file numbers C57898 and C58356. 
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[6] For the reasons that follow, I would dismiss this appeal and Goldfinger’s 

cross-appeal.  

BACKGROUND FACTS 

A. The Parties’ Relationship 

[7] Kimel was a real estate developer. He incorporated numerous companies 

for that purpose. He attracted investors to lend to and invest in his companies. 

Those companies would then lend money to other Kimel companies that would in 

turn acquire real estate. The investor loans were to be repaid from the proceeds 

generated from selling the real estate. The investors would also receive a portion 

of the profit generated from the sales.  

[8] Goldfinger was not a real estate developer; he was a radiologist. He was 

also a good friend of Kimel. He decided to lend and invest money into some of 

Kimel’s companies. From February 1999 to December 2005, Goldfinger lent 

approximately $6.5 million to Kimel’s companies, $2,956,000 of which he claimed 

was advanced to Annopol.  Annopol’s affairs were directed by Kimel.  Annopol 

then lent these funds to other Kimel companies for the purpose of acquiring 

properties in the Kitchener/Waterloo and Brantford areas. 

[9] The terms of the arrangements with Goldfinger were not reduced to writing. 

Goldfinger described the funds advanced as “interest-free loans” and claimed 

that he was engaged in a “joint venture” with Kimel.   
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[10] In 2007, the relationship between Goldfinger and Kimel broke down.  

Goldfinger discovered that Kimel had misled him and that many of the properties 

that had been acquired were encumbered by mortgages of which he was 

unaware. He sought explanations and the return of his money, but Kimel stalled.  

Goldfinger retained counsel who, in letters dated November 12 and 13, 2007, 

threatened litigation.  Goldfinger prepared a draft affidavit in support of a request 

for a court-appointed receiver over some of Kimel’s companies, including 

Annopol. In that affidavit, he asserted that he had repeatedly requested an 

accounting from Kimel without success and had concluded that Kimel had not 

been dealing in good faith. Kimel also retained counsel. 

B. The First Settlement  

[11] The parties commenced settlement negotiations and negotiated the 

dissolution of their business relationship (the “First Settlement”).  Goldfinger and 

Kimel reached a resolution independently and arrived at an amount to be paid to 

Goldfinger, but the overall structure and details of the settlement were negotiated 

with the assistance of counsel.  The parties agreed that Goldfinger would 

withdraw from the various projects and would be repaid his shareholder loans of 

$6.5 million, plus an additional $5 million in return for his shares in the various 

companies.  At the time, this latter sum was thought to represent his equity in the 

properties.  
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[12] As agreed, between December 2007 and January 2008, Annopol paid $2.5 

million to Goldfinger. The Payments were broken down as follows. On December 

5, 2007, Annopol transferred $1.5 million to Goldfinger. Annopol also issued four 

cheques in his favour dated December 12 and 28, 2007 in the amount of 

$300,000 each and December 21, 2007 and January 10, 2008 in the amount of 

$200,000 each, for a total of $1 million.  Each cheque bore the notation “re-

purchase shares”.  Annopol relied on transfers of funds from other Summit Glen 

entities to cover the amounts paid to Goldfinger.   

[13] The settlement was memorialized in a Memorandum of Agreement (the 

“Memorandum”) dated December 11, 2007 but signed on May 20, 2008 and 

amended on June 6, 2008.  The terms of the Memorandum originated around the 

time that the aforesaid payments were made. Goldfinger testified that the 

Payments of $2.5 million were consideration in contemplation of the settlement.  

Kimel also stated that the Payments were made in anticipation of the settlement. 

[14] The parties to the Memorandum were: Goldfinger, Kimel, Mahvash, 

Annopol, and enumerated Summit Glen companies including SG Brantford and 

SG Bridge (collectively, the “Summit Glen Companies”).   

[15] The Memorandum provided that: 

 Notwithstanding that shares of the Summit Glen Companies had not been 

formally issued, Goldfinger was, and for all purposes deemed to be, the 
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legal and beneficial owner of 50% of the share capital of each of the 

Summit Glen Companies. 

 The Summit Glen Companies acknowledged the $6.5 million debt to 

Goldfinger which, in aggregate, was allocated to each of them in separate 

amounts. The advances were described as shareholder loans. 

 The Memorandum accurately recorded the parties’ understanding of the 

discussions that had taken place. 

 Each of the Summit Glen Companies was to deliver an interest-free 

promissory note for its share of the $6.5 million to Goldfinger, one-half 

payable on December 11, 2008 and the other half payable on December 

11, 2009. 

 Kimel and each of the Summit Glen Companies were to guarantee the 

payment of $6.5 million. 

 The Summit Glen Companies were to provide $6.5 million in collateral 

mortgages to Goldfinger. These included mortgages on 176 Henry St., 

Brantford, which was owned by SG Brantford, and on 70 Bridge St. W., 

Kitchener, which was owned by SG Bridge. 

 Kimel would purchase Goldfinger’s shares for $5 million. The parties 

agreed that the $2.5 million already paid represented a partial payment of 

the purchase price. The remainder was to be paid by a $1.5 million 

secured promissory note and a $1 million unsecured promissory note. 
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 Each of the Summit Glen Companies, including SG Brantford and SG 

Bridge, was to guarantee payment to Goldfinger of these secured and 

unsecured promissory notes and was to give collateral third mortgages as 

security for the guarantees. SG Brantford granted a third mortgage over 

176 Henry St. in Brantford and SG Bridge granted a third mortgage over 

70 Bridge St. W. in Kitchener to secure the sum of $1.5 million. 

 Annopol, Kimel and Mahvash postponed all of their claims against the 

Summit Glen Companies, including SG Brantford and SG Bridge, in favour 

of Goldfinger. 

 Annopol also postponed its mortgages, including those over 176 Henry St. 

and 70 Bridge St. W., in favour of Goldfinger (the “Annopol 

Subordinations”). 

 Kimel and the Summit Glen Companies provided Goldfinger with an 

indemnity and they, together with Mahvash and Annopol, also provided 

him with a release.  

[16] Lawyers acted for the parties on the settlement, but Goldfinger’s lawyers 

testified that Kimel and Goldfinger had agreed on the $2.5 million figure prior to 

approaching them. 

[17] The settlement “was designed in such a way as to repay to Goldfinger the 

amounts already lent to the SG Companies and to enable Goldfinger to extract 
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an amount representing his notional equity or profit in the various real estate 

developments”: reasons, at para. 213. 

[18] The Memorandum transactions closed in June 2008 and Goldfinger 

received the promissory notes, guarantees, postponements and mortgages due 

to him pursuant to the terms of the Memorandum. 

C. The Brantford/Bridge 2008 Transactions 

[19] Prior to the closing, the 176 Henry St. property owned by SG Brantford 

was subject to: a first mortgage of $2.85 million in favour of First National 

Financial Corporation (“First National”); a second mortgage of $450,000 in favour 

of Montor; and a third mortgage of $750,000 in favour of Annopol.  Montor was 

owned by Jack Perelmuter, an accountant who had provided accounting services 

to Kimel’s companies. 

[20] As a result of the settlement, SG Brantford provided Goldfinger with two 

mortgages over 176 Henry St. and Annopol agreed to postpone its third 

mortgage in favour of Goldfinger’s two mortgages. As such, Goldfinger’s 

mortgages were in third and fourth position on the property and Annopol’s 

mortgage was in fifth place.   

[21] The 70 Bridge Street property owned by SG Bridge was subject to a 

mortgage in favour of Annopol. As a result of the settlement, SG Bridge provided 
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Goldfinger with two mortgages over 70 Bridge Street and Annopol postponed its 

mortgage in favour of Goldfinger’s two mortgages. 

D. Events Surrounding the Bankruptcies  

[22] By July 2008, Goldfinger alleged that Kimel had breached the terms of the 

Memorandum and he proceeded to serve demand notices on some of Kimel’s 

companies. 

[23] Meanwhile, the global credit market crisis was brewing, with matters 

coming to a head with Lehman Brothers’ Chapter 11 filing in mid-September 

2008.  

[24] In November 2008, the 176 Henry St. property had to be refinanced, as the 

first mortgage in favour of First National was due. It was renegotiated and the 

principal sum secured was increased. As part of the transaction, Kimel signed an 

agreement on behalf of Montor to subordinate its second mortgage so that the 

principal amount of the first mortgage could be increased. SG Brantford then paid 

$471,000 to Goldfinger, and his third and fourth mortgages were discharged. 

This payment to Goldfinger was made in the absence of any payment to Montor.   

[25] On December 1, 2008, Goldfinger obtained an order appointing Zeifman & 

Partners Inc. as receiver of a number of Kimel’s companies to which Goldfinger 

had made loans, including SG Waterloo, but not including Annopol. Following 

this, some other Kimel companies defaulted on loans.  
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[26] Perelmuter assigned his company, Montor, into bankruptcy on February 6, 

2009. Farber was subsequently appointed Montor’s Trustee in bankruptcy.  

[27] Annopol and SG Brantford were each adjudged bankrupt on May 27, 2010, 

the initial bankruptcy event having occurred on May 26, 2009, in the case of 

Annopol, and on April 30, 2009 in the case of SG Brantford. Farber was 

appointed Trustee in bankruptcy of both companies, as well as of SG Group and 

SG Waterloo. SG Waterloo was adjudged bankrupt on June 28, 2010, the date of 

its initial bankruptcy event being April 3, 2009.  

E. The Litigation 

[28] As mentioned, Farber, in its capacity as Trustee in bankruptcy of Annopol, 

challenged the $2.5 million Payments from Annopol to Goldfinger. It argued that 

the Payments were: (1) transfers at undervalue contrary to s. 96 of the BIA; (2) 

unjust preferences under s. 4 of the APA; (3) fraudulent conveyances under s. 2 

of the FCA; (4) oppressive under s. 248 of the OBCA; and (5) an unjust 

enrichment. 

[29] The trial judge heard the proceedings in a hybrid trial conducted over the 

course of eight days. He heard viva voce evidence and also reviewed extensive 

documentary records, including several transcripts of out-of-court cross-

examinations.  
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[30] The trial judge dismissed all of Farber’s challenges to the Payments. 

Farber now appeals from that judgment, arguing that the trial judge erred in 

upholding the Payments on each of the grounds set out above.   

[31] Also relying on the same statutory provisions, before the trial judge Farber 

challenged the Brantford/Bridge 2008 Transactions (the mortgages granted by 

SG Brantford and SG Bridge to Goldfinger and the Annopol Subordinations) and 

the $471,000 paid to Goldfinger.  The trial judge dismissed Farber’s claims with 

the exception of the $471,000 payment to Goldfinger, which he found to be 

contrary to s. 2 of the FCA and s. 248 of the OBCA.  On appeal, Farber submits 

that the trial judge erred in failing to set aside the Brantford/Bridge 2008 

Transactions under the OBCA.   

[32] Goldfinger cross-appeals from the trial judge’s decision ordering him to 

repay Farber the $471,000.   

APPEAL RELATING TO THE PAYMENTS 

A. Are the Payments Transfers at Undervalue under the BIA? 

(i) Introduction 

[33] Dealing first with the BIA claim, Farber challenged the Payments as 

transfers at undervalue contrary to s. 96 of the BIA.  In order to succeed on this 

ground, Farber was required to establish that:  

(a)  the Payments were transfers at undervalue; 
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(b)   the transfer occurred: 

(i)  within one year before the initial 
bankruptcy event (May 26, 2009), if 
Goldfinger was at arm’s length with the 
debtor, Annopol; or 

(ii)  within five years before the initial 
bankruptcy event (May 26, 2009), if 
Goldfinger was not at arm’s length with 
the debtor, Annopol; and 

(c) the debtor, Annopol, was insolvent at the time of 
the Payments or was rendered insolvent by the 
Payments; and 

(d)  the debtor, Annopol, intended to defraud, defeat or 
delay a creditor. 

[34] As I will discuss, undervalue means either that no consideration has been 

received by the debtor or that the consideration received is conspicuously less 

than the fair market value of the consideration given by the debtor: BIA s. 2.  

Section 96 is reproduced in Schedule “A” attached to these reasons. 

(ii)  Trial Judge’s Decision on s. 96 of the BIA 

[35] Before the trial judge, Farber argued that it had established all of the s. 96 

requirements and therefore was entitled to an order that the Payments were 

transfers at undervalue.  

[36] The trial judge rejected this argument. He found that the transfers were not 

at undervalue because consideration was given to Annopol by Goldfinger.   

[37] The trial judge explained that forbearance from suit, either actual or 

promised, can constitute good consideration.  He found that Goldfinger had lent 
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$6.5 million to Kimel’s companies and could bring proceedings for that amount.  

Moreover, formal demand had been made on Kimel and in November 2007, 

Goldfinger had his counsel prepare an affidavit for him to swear in an action he 

was contemplating against Kimel, Annopol and the Summit Glen Companies, for 

the appointment of a receiver over a number of their properties. Instead, 

Goldfinger settled and did not proceed with his threatened litigation.  

[38] The trial judge held that the terms of the settlement reflected a compromise 

of Goldfinger’s claims to recover his investment of $6.5 million. Goldfinger 

deposed that: (1) but for the prior payment of $2.5 million, he would not have 

entered into the settlement and would have proceeded with the litigation against 

Kimel and his various companies; and (2) over the course of his dealings, $2.956 

million of his money had been deposited into Annopol. Goldfinger’s forbearance 

from suit was not consideration that was conspicuously less than the fair market 

value of the Payments and there were no transfers at undervalue. This was the 

ratio of the trial judge’s decision on s. 96 of the BIA.  

[39] Nonetheless, he proceeded to consider the other elements Farber was 

required to establish under s. 96 of the BIA. 

[40] The trial judge concluded that at the time of the Payments (December 

2007 and January 2008), Annopol was insolvent using a balance sheet test. 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)



 
 
 

Page: 15 
 
 

 

[41] The trial judge also addressed the nature of the relationship between 

Goldfinger and Annopol and considered whether they were at arm’s length.  

Although the Memorandum deemed Goldfinger to be a shareholder, the trial 

judge found that Goldfinger was not a registered shareholder of Annopol. He 

found that this deal structure was simply a technical device that was probably 

tax-driven. Goldfinger never exercised any control over the affairs of Annopol, or 

any of Kimel’s other companies. As a result, Goldfinger and Annopol were not 

related persons within the meaning of ss. 4(2) and (3) of the BIA.  

[42] In addition, he addressed s. 4(4) of the BIA, which provides that “[i]t is a 

question of fact whether persons not related to one another were at a particular 

time dealing with each other at arm’s length.” He concluded that they were acting 

at arm’s length.  

[43] Although the trial judge accepted that Goldfinger and Kimel had been close 

friends, he acknowledged that one had to examine the nature of their relationship 

at the time the Payments were made. Goldfinger had not been involved in the 

operation of Kimel’s companies and had quite limited information about their 

affairs. In 2007, Goldfinger discovered that he had been misled. He sought 

explanations, but Kimel stalled. Although Goldfinger and Kimel arrived at the 

amount of $2.5 million together, the overall structure and details of the settlement 

were negotiated with the assistance of counsel. The trial judge determined that 

the facts did not disclose bonds of “dependence, control or influence”, which are 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)



 
 
 

Page: 16 
 
 

 

generally necessary in order to find that two parties are not acting at arm’s 

length.  

[44] Given that the parties were found to be at arm’s length, to succeed under 

s. 96 of the BIA, Farber had to show that the Payments were made within one 

year prior to the initial bankruptcy event. Annopol’s initial bankruptcy event was 

May 26, 2009 and therefore, the one-year statutory review period commenced on 

May 26, 2008. The Payments, having occurred between December 5, 2007 to 

January 10, 2008, were outside the one-year statutory review period reflected in 

s. 96(1)(a) of the BIA.  Accordingly, the trial judge concluded that the Payments 

were not reviewable under s. 96.   

[45] Lastly, the trial judge considered whether, by making the Payments, 

Annopol intended to defraud, defeat or delay a creditor. He accepted Farber’s 

submission that Annopol’s intention should be determined by reference to the 

intention of Kimel, who directed Annopol’s affairs.  

[46] The trial judge recognized that an inference of intent may arise from 

suspicious facts or circumstances, sometimes referred to as “badges of fraud”. 

He found that when making the Payments, Kimel and Goldfinger did not intend to 

defraud, defeat or delay any of Annopol’s creditors. In making that finding, he 

relied on the following facts: 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)



 
 
 

Page: 17 
 
 

 

 the terms of the Memorandum, which originated around the time the 

Payments were made, indicated that the parties thought the Summit Glen 

Companies would continue as going concerns and that the properties 

would generate sufficient value to repay the remaining amount owing to 

Goldfinger by December 11, 2009; 

 the parties to the Memorandum also believed that the properties owned by 

the Summit Glen Companies had significant future value; 

 the Memorandum was not put together in a rush, but was negotiated over 

six months and both parties were represented by counsel; 

 the parties were at arm’s length; 

 the two lawyers’ evidence on the parties’ thought processes at the time 

suggested a genuine belief in the sufficient value of the subject properties; 

 consideration was given; 

 the Payments and the Memorandum were not put in place in the face of 

claims by Annopol’s judgment creditors; and 

 this was all done prior to the collapse of the credit markets, which occurred 

months after the execution of the Memorandum. 

(iii) Farber’s s. 96 Submissions on Appeal 

[47] On appeal, Farber advances three arguments with respect to the trial 

judge’s treatment of the s. 96 BIA claim.  
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[48] First, in concluding that the Payments were not transfers at undervalue, 

Farber submits that the trial judge erred in deciding that Goldfinger provided 

valuable consideration. Compromising his potential legal claim did not amount to 

sufficient consideration, as s. 96 requires that the consideration be given at the 

same time as the transfer and the compromise only occurred at the time of the 

Memorandum. Furthermore, Annopol did not receive anything in exchange for 

the Payments; the Memorandum lists the $2.5 million as payment for a debt 

owing by Kimel. Farber also submits that the trial judge erred in failing to 

examine the sufficiency of the consideration provided – there was no 

documentary evidence of any forbearance or settlement with Annopol at the time 

of the Payments. 

[49] Second, Farber submits that the trial judge erred in finding that the parties 

were acting at arm’s length. Although he identified the correct test, he failed to 

apply it.  Specifically, he failed to consider the parties’ relationship at the time of 

the Payments and that the Payments were the opposite of what one would 

expect from arm’s-length parties. The trial judge also failed to consider that 

Goldfinger refused to produce his e-mail exchanges with Kimel from the time of 

the Payments and failed to consider Goldfinger’s evidence that he used his 

relationship with Kimel to obtain the Payments. 

[50] Third, Farber argues that the trial judge erred in his analysis of Annopol’s 

intention to defraud, defeat or delay a creditor. Again, Farber states that the trial 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)



 
 
 

Page: 19 
 
 

 

judge focused on the evidence relating to the Memorandum rather than the 

Payments themselves and also failed to identify and consider the badges of fraud 

that were present. In addition, Annopol had a subjective intent to defraud its 

creditors, HSBC and a third-party investor, Srubiski, and its actions were 

deliberate. It had borrowed money from those creditors on the basis that the 

funds would be invested in real estate; instead, Annopol gave the money to 

Goldfinger. The effect of the Payments was to defraud and defeat its creditors. 

(iv) Analysis 

(1)  Transfers at Undervalue 

[51] Section 2 of the BIA defines a “transfer at undervalue” as follows:  

[A] disposition of property or provision of services for 
which no consideration is received by the debtor or for 
which the consideration received by the debtor is 
conspicuously less than the fair market value of the 
consideration given by the debtor. 

[52] In the absence of evidence to the contrary, Farber’s opinion on both the 

fair market value of the property or services and the value of the actual 

consideration given or received by the debtor are to be accepted by the court: 

see s. 96(2) of the BIA. 

[53] Weighing the adequacy of consideration is not an exercise in precision but 

one of judgment. Nominal or grossly inadequate consideration is insufficient and 
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may be an indication or badge of fraud: see Feher v. Healey, [2006] O.J. No. 

3450 (Sup. Ct.), at para. 45, aff’d 2008 ONCA 191.  

[54] Forbearance from suit and a settlement agreement may constitute 

adequate consideration: see Ronald Elwyn Lister Ltd. v. Dunlop Canada Ltd., 

[1982] 1 S.C.R. 726, at p. 743; Stott v. Merit Investment Corp. (1988), 63 O.R. 

(2d) 545 (C.A.), at pp. 558-60, leave to appeal dismissed, [1988] S.C.C.A. No. 

185. 

[55] Here, formal demand had been made on Kimel and in November 2007 

Goldfinger had his counsel prepare an affidavit for him to swear in an action he 

was contemplating against Kimel, several of the Summit Glen Companies and 

Annopol. Rather than proceeding with the litigation, Goldfinger negotiated a 

resolution to the parties’ dispute. He abandoned his pursuit of the legal action 

against Kimel and his companies, including Annopol. But for the $2.5 million 

payment, he would have commenced and continued with his litigation.  

[56] The evidence supports the finding that Goldfinger was genuinely 

threatening legal action. In particular, the record contains Goldfinger’s draft 

affidavit and, as well, his lawyer prepared a memorandum referring to the 

proposed settlement and that as a result, “Jack [Kimel] staves off receivership”. 

In addition, Annopol was to be a beneficiary of a release under the settlement. 
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The trial judge did not err in concluding that Goldfinger’s forbearance constituted 

consideration. 

[57] One must then consider whether the consideration given by Goldfinger 

was adequate, or, to use the language of s. 2 of the BIA, was “conspicuously less 

than the fair market value” of the consideration given by Annopol. 

[58] Of the $6.5 million invested by Goldfinger, $2.956 million had been paid to 

Annopol. Based on the record before him, it was open to the trial judge to 

conclude that a payment of $2.5 million in return for a compromise of 

Goldfinger’s remaining rights was adequate consideration. At a minimum, 

Goldfinger paid Annopol and Kimel $2.9 million. Given the potentially ruinous 

consequences of a lawsuit, the trial judge did not err in concluding that the 

Payments did not constitute a transfer at undervalue.  

[59]   Farber also asserts that s. 96 requires that consideration be given at the 

same time as the transfer and, in this case, the compromise only occurred at the 

time of the Memorandum. 

[60]  Section 96 does not address timing and Farber provided no authority for 

this proposition. However, assuming without deciding that Farber’s proposition is 

correct, the trial judge found at para. 274 of his reasons that the terms of the 

settlement originated around the time the $2.5 million was paid. This finding of 
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fact is also relevant to the trial judge’s determination that the Payments were not 

motivated by a desire to defraud, defeat or delay a creditor.  

[61] This finding was also available on the record. Goldfinger testified that he 

and Kimel came up with the terms of the settlement themselves and only then 

approached the lawyers to structure and paper the agreement. In one of his 

affidavits, he stated that the parties had reached an agreement in November 

2007, before the first payment was made. The evidence of Goldfinger’s two 

lawyers lends credence to Goldfinger’s version of events.  

[62] In addition, one of the lawyers, Carl Schwebel, prepared a memo dated 

November 28, 2007 that recorded discussions with Goldfinger, Kimel and 

members of Schwebel’s firm at a meeting that same day. Although not identical 

to the terms of the Memorandum, the memo recorded the terms of the settlement 

negotiated by Goldfinger and Kimel, including the payment of $2.5 million.  

[63] In light of this evidence, I would not give effect to Farber’s submission that 

the trial judge erred in his transfer at undervalue analysis.  

(2)  Acting at Arm’s Length 

[64] Given my conclusion on the transfer at undervalue issue, it is not strictly 

necessary to address Farber’s other arguments about s. 96 of the BIA.  I will do 

so because my conclusions on the balance of the s. 96 factors inform my 
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conclusions on Farber’s other grounds of appeal attacking the validity of the 

Payments.  

[65] On the issue of whether the parties were at arm’s length, Farber does not 

challenge the trial judge’s description of the applicable test or his finding that 

Goldfinger and Annopol were unrelated. Rather, it challenges his application of 

the test and his conclusion that Goldfinger and Annopol were acting at arm’s 

length.  

[66]  Section 4(4) of the BIA states: “It is a question of fact whether persons not 

related to one another were at a particular time dealing with each other at arm’s 

length.” As a result, absent a palpable and overriding error, the trial judge’s 

finding on this issue is entitled to deference. 

[67] The trial judge considered the dicta in Abou-Rached (Re), 2002 BCSC 

1022, 35 C.B.R. (4th) 165, at para. 46:  

[A] transaction at arm’s length could be considered to 
be a transaction between persons between whom there 
are no bonds of dependence, control or influence, in the 
sense that neither of the two co-contracting parties has 
available any moral or psychological leverage sufficient 
to diminish or possibly influence the free decision-
making of the other. Inversely, the transaction is not at 
arm’s length where one of the co-contracting parties is 
in a situation where he may exercise a control, influence 
or moral pressure on the free will of the other. Where 
one of the co-contracting parties is, by reasons of his 
influence or superiority, in a position to pervert the 
ordinary rule of supply and demand and force the other 
to transact for a consideration which is substantially 
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different than adequate, normal or fair market value, the 
transaction in question is not at arm’s length. 

[68] He also considered Piikani Energy Corporation (Trustee of) v. 607385 

Alberta Ltd., 2013 ABCA 293, 556 A.R. 200, which identified factors that provide 

guidance on non-arm’s length analysis in the context of Income Tax Act, R.S.C. 

1985, c. 1 (5th Supp.) jurisprudence. These factors, enumerated at para. 29 of 

Piikani, are: was there a common mind which directed the bargaining for both 

parties to a transaction; were the parties to the transaction acting in concert 

without separate interests; and was there de facto control? 

[69] There was no common mind directing Goldfinger and Annopol or indeed, 

Kimel. They were adverse in interest and on the verge of litigation. The evidence 

also fails to suggest that they were acting in concert. As discussed, the trial judge 

did not fail to consider the parties’ relationship at the time of the Payments. Nor 

did Goldfinger or Annopol exercise de facto control over the other.  

[70] Goldfinger was never involved in the operation of the companies, had little 

information about their operation or finances, discovered Kimel had misled him 

and then threatened to sue.  As mentioned, although Goldfinger and Kimel 

decided on the amount Goldfinger would be paid, the overall structure and details 

of the settlement were negotiated with the assistance of counsel. 

[71] Farber argues that the Payments were the opposite of what one would 

expect from arm’s length parties and that the trial judge erred in declining to draw 
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certain inferences from the evidence. However, the trial judge is the fact finder, 

not this court, and he was not required to recite every piece of evidence in his 

372 paragraphs of reasons. Moreover, there was a dearth of evidence 

suggesting that the parties were not at arm’s length and the trial judge did not err 

in finding to the contrary. I would reject this argument. 

(3)  Intention to Defraud, Defeat or Delay a Creditor 

[72] The burden was on Farber to establish the requisite intent under s. 96 of 

the BIA. An inference of intent may arise from the existence of one or more 

badges of fraud. However, the presence of such indicia does not mandate a 

finding of intent. Whether the intent exists is a question of fact to be determined 

from all of the circumstances as they existed at the time of the conveyance: see 

Re Fancy (1984), 46 O.R. (2d) 153 (H. Ct. J.), at p. 159. 

[73]  Case law has identified the following, non-exhaustive list of “badges of 

fraud” (see DBDC Spadina v. Walton, 2014 ONSC 3052, at para. 67; Indcondo 

Building Corp. v. Sloan, 2014 ONSC 4018, 121 O.R. (3d) 160, aff’d 2015 ONCA 

752, 31 C.B.R. (6th) 110, at para. 52): 

 the transferor has few remaining assets after the transfer; 

 the transfer was made to a non-arm’s length person; 

 the transferor was facing actual or potential liabilities, was insolvent, or 

about to enter a risky undertaking; 
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 the consideration for the transaction was grossly inadequate; 

 the transferor remained in possession of the property for his own use after 

the transfer; 

 the deed of transfer contained a self-serving and unusual provision; 

 the transfer was secret; 

 the transfer was effected with unusual haste; or 

 the transaction was made in the face of an outstanding judgment against 

the debtor.  

[74] As stated, Farber complains that the trial judge failed to consider the 

presence of badges of fraud, focused on the evidence relating to the 

Memorandum rather than the Payments themselves, and ignored Annopol’s 

intent to defraud its creditors.  

[75] The trial judge found that the terms of the settlement originated around the 

time that the $2.5 million was paid.  Furthermore, the evidence suggested that 

the parties expected the Summit Glen Companies and Annopol to continue as 

going concerns.  As is evident from paras. 260 and following of his reasons, the 

trial judge did consider the issue of badges of fraud, but ultimately concluded that 

there was no intent. Indeed, his findings undermine Farber’s assertions that 

badges of fraud were present. He assessed the evidence and made findings of 

fact that supported his reasons for finding an absence of intent. Those findings 

were available on the record. I see no basis to interfere with them. 
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[76] As for Farber’s submissions relating to Annopol’s alleged subjective intent 

to defraud its creditors, HSBC and Srubiski, the evidence did not support such a 

finding of intent.  Neither the Payments nor the settlement were effected in the 

face of claims by Annopol’s judgment creditors.  No evidence was tendered from 

any creditor and there was no evidence that established that Annopol paid 

creditor funds to Goldfinger. 

[77] In conclusion, I would reject Farber’s submissions on s. 96 of the BIA.  

B. Are the Payments Unjust Preferences under the APA? 

(i)   Introduction 

[78] At the trial, Farber also argued that the Payments were void as unjust 

preferences pursuant to s. 4 of the APA. To be successful, Farber needed to 

establish that: 

(a)  Annopol was insolvent at the time of the Payments; 

(b) Annopol intended to defeat, hinder, delay or 
prejudice a creditor; and 

(c) Goldfinger was not a creditor of Annopol within the 
meaning of s. 5(1) of the APA. 

[79] Sections 4 and 5 of the APA are reproduced in Schedule “A” attached to 

these reasons. 
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(ii) Trial Judge’s Decision on the APA 

[80] The trial judge did not accept Farber’s APA argument. He found that the 

first and third requirements under the APA were satisfied – Annopol was 

insolvent, and Goldfinger was not a creditor of Annopol within the meaning of s. 

5(1) of the APA. However, the trial judge relied on his earlier analysis under s. 96 

of the BIA to conclude that the second requirement was not met: Annopol did not 

have the requisite intent to defeat, hinder, delay or prejudice a creditor.  

(iii) Parties’ APA Submissions on Appeal 

[81]  On appeal, Farber reiterates its position on intent. In response, Goldfinger 

takes issue with the trial judge’s finding that he was not a creditor within the 

meaning of s. 5(1). 

(iv) Analysis  

[82] I have already addressed the issue of intent under s. 96 of the BIA and that 

analysis is equally applicable to the requirement of intent under the APA. For 

these reasons, I would dismiss Farber’s APA ground of appeal.  Given that 

conclusion, there is no need to address Goldfinger’s submission on his status.   
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C. Are the Payments void under the FCA? 

(i)   Introduction 

[83] Before the trial judge, Farber submitted that the Payments were also 

contrary to s. 2 of the FCA. To succeed, Farber had to demonstrate that: 

(a)  Annopol made the Payments with an intent to 
defeat, hinder, delay or defraud creditors or others; 
and 

(b)  Goldfinger did not provide good consideration in 
exchange for the Payments; or 

(c) if Goldfinger did provide good consideration, he 
had notice or knowledge of Annopol’s intent to 
defeat, hinder, delay or defraud creditors or others. 

[84] Sections 2 and 3 of the FCA are reproduced in Schedule “A”.   

(ii) Trial Judge’s Decision on the FCA 

[85] The trial judge confined his FCA analysis to an examination of intent. He 

concluded that the evidence concerning intent under the other statutes applied 

equally to Farber’s claim under the FCA. Consequently, he dismissed the FCA 

claim.  

(iii) Farber’s Submissions on Appeal 

[86] On appeal, Farber submits that the trial judge erred in failing to consider 

the factual matrix surrounding the Payments; the evidence relating to Annopol’s 

actual or imputed intent; and that Goldfinger was wilfully blind. 
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(iv) Analysis 

[87] I have already addressed the issue of intent, which is equally fatal to this 

ground of appeal. There is therefore no need to address the issue of Goldfinger’s 

knowledge. The trial judge was correct in dismissing Farber’s claim under the 

FCA. 

D. Oppression Claim  

(i)   Introduction 

[88] Before the trial judge, Farber submitted that the Payments were oppressive 

within the meaning of s. 248 of the OBCA. To succeed, Farber had to establish 

that: 

(a) it was a “complainant” within the meaning of s. 245 
of the OBCA; and 

(b) the Payments were oppressive, unfairly prejudicial 
or unfairly disregarded the interests of Annopol’s 
creditors. 

Section 248 of the OBCA is reproduced in Schedule “A”. 

(ii) Trial Judge’s Decision on Oppression  

[89] The trial judge proceeded with his analysis of the oppression claim on the 

basis that Farber, as Trustee in bankruptcy of Annopol, had status as a 

complainant under s. 245 of the OBCA. In that regard, he noted that in Olympia & 

York Developments Ltd. (Trustee of) v. Olympia & York Realty Corp. (2003), 68 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)

jturgeon
Line



 
 
 

Page: 31 
 
 

 

O.R. (3d) 544, at para. 46, this court held that where it was likely the creditors of 

a bankrupt would have been recognized as complainants for the purpose of 

challenging a transaction under s. 248 of the OBCA, it was proper to recognize 

the Trustee of the bankrupt as a complainant “in effect on behalf of the creditors” 

of the bankrupt.  

[90] The trial judge accepted that creditors of a corporation have a reasonable 

expectation that the corporation will not engage in conduct that runs afoul of 

provincial preference legislation or the preference/transfer for undervalue 

provisions of the BIA. However, the trial judge had already found that the 

Payments by Annopol to Goldfinger did not run afoul of the BIA, the APA or the 

FCA, and he therefore relied on the same findings to conclude that the Payments 

did not violate the reasonable expectations of Annopol’s creditors. 

[91] Farber also argued that Goldfinger was a shareholder of Annopol at the 

time of the Payments and the $2.5 million represented the repurchase of shares 

or the payment of a dividend. However, the trial judge rejected this contention. 

Rather, in substance, Goldfinger received the re-payment of $2.5 million of the 

funds he had loaned to Kimel and his companies, together with some additional 

security. He wrote, at para. 300 of his reasons: “The business substance of the 

December, 2007 and January, 2008 payments was that Goldfinger received back 

some of the principal he had invested; there was no profit or equity yet available 

for distribution.” For these reasons, he rejected Farber’s oppression claim. 
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(iii) Parties’ Oppression Submissions on Appeal 

[92] Goldfinger submits that while the court has discretion to recognize a 

Trustee in bankruptcy as a complainant under the OBCA, the exercise of that 

discretion was unjustified in this case.  Furthermore, Farber put forward no 

evidence on the reasonable expectations of the creditors on whose behalf it 

purported to act.  Goldfinger submits that the trial judge erred in recognizing 

Farber as a complainant.  

[93]  For its part, Farber asserts that Goldfinger is raising the issue of Farber’s 

status as a complainant for the first time on this appeal. The decision was within 

the trial judge’s discretion and there is no basis on which this court should 

interfere. 

[94] On the issue of oppression, Farber reiterates that the Payments were 

unlawful preferences. In addition, Farber submits that Annopol’s creditors 

expected that its funds would be used for real estate development. The 

Payments to Goldfinger resulted in unfair prejudice, as Annopol’s creditors will 

likely recover nothing from its bankrupt estate. Annopol and Kimel acted with 

unfair disregard for Annopol’s creditors’ interests. As a result, Farber submits that 

Goldfinger should be ordered to repay the $2.5 million to Annopol’s bankrupt 

estate.   
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(iv) Analysis  

[95] Dealing first with the issue of Farber’s status as a complainant, s. 245 of 

the OBCA defines “complainant” for the purposes of the oppression remedy as 

follows:  

(a) a registered holder or beneficial owner, and a former 
registered holder or beneficial owner, of a security of a 
corporation or any of its affiliates, 

(b) a director or an officer or a former director or officer 
of a corporation or of any of its affiliates, 

(c) any other person who, in the discretion of the court, 
is a proper person to make an application under this 
Part. 

[96] Farber relied on subsection (c) in support of its position that it should be 

given standing as a complainant. In Olympia & York Developments Ltd., at para. 

45, this court held that Trustees in bankruptcy are neither automatically barred 

nor automatically entitled to standing, but it is a matter of discretion in each case 

whether to grant standing.  

[97] I do not read the trial judge’s reasons as having conclusively held that 

Farber was a proper person to be a complainant under s. 245. Rather, given his 

other findings, the trial judge simply proceeded on the assumption that Farber, in 

its capacity as Trustee in bankruptcy of Annopol, was a complainant. In light of 

his conclusion on the merits of the oppression claim, and my concurrence with it, 

I see no need to interfere with his approach.  I would also observe that Goldfinger 
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objected to Farber’s status to assert a claim for oppression for the first time on 

this appeal. 

[98]  Turning to the merits of the oppression ground of appeal, this court has 

recognized that the oppression remedy contained in s. 248 of the OBCA is a 

“flexible, equitable remedy that affords the court broad powers to rectify 

corporate malfeasance”: see Unique Broadband Systems, Inc. (Re), 2014 ONCA 

538, 121 O.R. (3d) 81, at para. 107. The granting of an oppression remedy is a 

discretionary decision.  

[99]  In BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R. 

560, the Supreme Court addressed the oppression provision found in the 

Canada Business Corporations Act, R.S.C. 1985, c. C-44, which is similar to the 

provision found in the OBCA. At para. 68, the Court outlined the following two-

step test: (1) Does the evidence support the reasonable expectations asserted by 

the claimant? and (2) Does the evidence establish that the reasonable 

expectation was violated by conduct falling within the terms “oppression”, “unfair 

prejudice” or “unfair disregard” of a relevant interest? 

[100] The Court addressed the concept of reasonable expectations under the 

first part of the test, at paras. 62 and 63:  

[T]he concept of reasonable expectations is objective 
and contextual. The actual expectation of a particular 
stakeholder is not conclusive. In the context of whether 
it would be “just and equitable” to grant a remedy, the 
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question is whether the expectation is reasonable 
having regard to the facts of the specific case, the 
relationships at issue, and the entire context, including 
the fact that there may be conflicting claims and 
expectations. 

Particular circumstances give rise to particular 
expectations. Stakeholders enter into relationships, with 
and within corporations, on the basis of understandings 
and expectations, upon which they are entitled to rely, 
provided they are reasonable in the context. These 
expectations are what the remedy of oppression seeks 
to uphold. [Citations omitted.] 

[101] The court addressed the second stage of the test, at para. 67:  

Even if reasonable, not every unmet expectation gives 
rise to a claim under [s. 248]. The section requires that 
the conduct complained of amount to “oppression”, 
“unfair prejudice” or “unfair disregard” of relevant 
interests. “Oppression” carries the sense of conduct that 
is coercive and abusive, and suggests bad faith. “Unfair 
prejudice” may admit of a less culpable state of mind, 
that nevertheless has unfair consequences. Finally, 
“unfair disregard” of interests extends the remedy to 
ignoring an interest as being of no importance, contrary 
to the stakeholders’ reasonable expectations. The 
phrases describe, in adjectival terms, ways in which 
corporate actors may fail to meet the reasonable 
expectations of stakeholders. [Citations omitted.] 

[102] The trial judge’s analysis under the BIA, the APA and the FCA effectively 

disposed of that part of Farber’s submissions relating to unjust preferences.  As 

for Farber’s argument that there was unfair disregard for the interests of 

Annopol’s creditors, this submission must be placed in context. While Kimel 

stated that he was not thinking of his creditors when he made the Payments, 

Kimel and his companies were facing the prospect of potentially ruinous litigation.  
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He believed that the Payments would permit the companies to continue as going 

concerns and that they would generate profit. The evidence did not suggest that 

this was a misguided proposition at that time. The cataclysmic, and unforeseen, 

economic meltdown that enveloped the global economy months after the 

Payments were made cannot be ignored. In this context, the trial judge did not 

err in exercising his discretion and dismissing Farber’s claim of unfair disregard 

for the interests of Annopol’s creditors. 

[103] As for the expectations of HSBC and Srubiski as creditors, Farber claims 

that Annopol paid Goldfinger with funds it had received from Srubiski.  The trial 

judge found that it was not possible to trace the vast majority of funds to any 

particular source or creditor.  As the trial judge noted, Kimel’s evidence was that 

money may have come from Srubiski or Mahvash.  There was also no conclusive 

evidence that the funds paid by Annopol to Goldfinger came from Srubiski.  

Moreover, the line of credit from HSBC was provided to SG Group and not to 

Annopol. Consequently, HSBC was not a creditor of Annopol. HSBC, a 

sophisticated party, would have known that it was not a creditor of Annopol. 

There could be no reasonable expectation to the contrary.  

[104] The trial judge’s decision reflected an exercise in discretion and is entitled 

to deference.  I would not accede to Farber’s submissions on oppression. 
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E. Did the Payments Unjustly Enrich Goldfinger? 

(i)   Introduction 

[105] Before the trial judge, Farber submitted that the Payments unjustly 

enriched Goldfinger. To succeed, Farber had to establish that: 

(a)  the Payments enriched Goldfinger; 

(b)  there was a corresponding deprivation suffered by Annopol; and 

(c)  there was no juristic reason for that enrichment. 

(ii) Trial Judge’s Decision on Unjust Enrichment 

[106] The trial judge gave brief reasons for his dismissal of Farber’s unjust 

enrichment claim. In essence, he relied on his reasons for dismissal of the 

oppression claim, stating at para. 304 of his reasons: “Farber also advanced a 

claim sounding in unjust enrichment on the basis that the $2.5 million payments 

were a re-purchase of shares or equity distribution. For similar reasons [i.e. 

similar to those for dismissing the oppression claim], I dismiss that claim.” 

(iii) Parties’ Submissions on Appeal 

[107]  Farber submits that the trial judge failed to consider the test for unjust 

enrichment, which it says was met based on the evidence. Farber says that the 

first two parts of the test were easily satisfied on the basis of the Payments from 

Annopol to Goldfinger. With respect to lack of a juristic reason, the Payments 
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were contrary to the reasonable expectations of Annopol’s creditors and it was 

contrary to public policy for Goldfinger to have received the Payments from an 

insolvent company. 

[108]  Goldfinger responds that he merely received his money back and Annopol 

got what it bargained for. The Payments were a repayment of an obligation and 

in line with the parties’ expectation of a settlement of their dispute.  Settlement of 

disputes is supported by public policy and may constitute the rationale for a 

payment.  

(iv) Analysis  

[109] As Iacobucci J. noted in Garland v. Consumers’ Gas Co., 2004 SCC 25, 

[2004] 1 S.C.R. 629, at para. 30, the test for unjust enrichment requires that a 

claimant establish the following three elements:  

a) an enrichment of the defendant;  
 
b) a corresponding deprivation of the plaintiff; and  
 
c) an absence of juristic reason for the enrichment.  

 

[110] As noted in Garland, at para. 31, the first two elements are determined by 

applying a “straightforward economic approach”. Iacobucci J. explained, at para. 

36: “Where money is transferred from plaintiff to defendant, there is an 

enrichment.”  

[111] The analysis in respect of the third element proceeds in two steps.  
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[112] At the first stage, the claimant has the burden of demonstrating that “no 

juristic reason from an established category exists to deny recovery.” The 

established categories include a contract, a disposition of law, a donative intent, 

and other valid common law, equitable or statutory obligations: see Garland, at 

para. 44.  

[113] If the claimant can show that there is no established juristic reason, then, 

at the second stage, the defendant bears the burden of demonstrating that there 

is another reason to deny recovery. When determining if there is a reason to 

deny recovery at this stage, courts are required to consider the reasonable 

expectations of the parties and public policy considerations: see Garland, at 

paras. 45-46.  

[114] As this court noted in Campbell v. Campbell (1999), 43 O.R. (3d) 783, at 

pp. 794-95, and Simonin Estate v. Simonin, 2010 ONCA 900, 329 D.L.R. (4th) 

513, at para. 24:  

[W]hat is at the heart of the third requirement is the 
reasonable expectation of the parties, and whether it 
would be just and fair to the parties considering all of 
the relevant circumstances, to permit the recipient of the 
benefit to retain it without compensation to those who 
provided it. 

[115] Applying these principles to the issues on appeal, the first two 

requirements for unjust enrichment were clearly met.  Goldfinger was enriched 
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and there was a corresponding deprivation to Annopol.  The real issue turns on 

the third element: was there a juristic reason for the enrichment? 

[116] Farber was unsuccessful in attacking the Memorandum and, in any event, 

it did not ask that the Memorandum be set aside. A contract is a recognized 

category on which to reject a claim for unjust enrichment. The settlement 

provided an established rationale for the Payments and hence amounted to a 

juristic reason. In addition, Goldfinger’s advance of $2.9 million to Annopol 

amounted to a juristic reason. 

[117] Finally, a juristic reason may be made out based on an examination of the 

reasonable expectations of the parties. On the facts of this case, Goldfinger 

advanced funds to whichever company Kimel requested. He advanced a total of 

about $2.9 million to Annopol itself.  Kimel treated all the companies as, 

effectively, a common pool.  Therefore, it was in line with past practice and the 

reasonable expectations of the parties that Goldfinger received payment in 

respect of funds from Annopol.  

[118] This ground of appeal therefore fails. 
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APPEAL RELATING TO THE BRANTFORD/BRIDGE 2008 TRANSACTIONS 

A. Are the Brantford/Bridge 2008 Transactions Oppressive under the 
OBCA? 

(i)   Introduction 

[119] As mentioned, Farber had originally advanced an oppression claim with 

respect to the Brantford/Bridge 2008 Transactions. Ultimately, the dispute 

devolved into a claim to approximately $280,000 in proceeds from the sale of the 

Bridge Street property that is held in trust pending resolution of the action. The 

payment of this sum turns on whether the Brantford/Bridge 2008 Transactions 

were oppressive within the meaning of s. 248 of the OBCA and therefore ought 

to have been set aside by the trial judge.   

(ii) Trial Judge’s Decision on the Brantford/Bridge 2008 
Transactions and Oppression 

[120] The trial judge relied on his findings under the BIA, the APA and the FCA 

claims to conclude that Goldfinger’s charges over the SG Brantford and SG 

Bridge properties, as well as the Annopol Subordinations, did not violate the 

reasonable expectations of creditors. There was no intent to defeat, hinder, delay 

or defraud creditors. He concluded that no s. 248 OBCA remedy was justified. 

(iii) Farber’s Submissions on Appeal 

[121] Farber submits that the trial judge did not consider whether the 

transactions should be set aside pursuant to s. 248 of the OBCA.  Its primary 
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submission is that the trial judge dismissed its claim on the basis of lack of intent; 

however, this is an irrelevant consideration in an oppression analysis. Goldfinger 

was at best an unsecured creditor, and Annopol held prior security over the 

Henry Street and Bridge Street properties. As a result of the Memorandum, 

Goldfinger became secured. But for the transactions, Annopol’s creditors would 

be entitled to the $280,000 in sale proceeds.  

[122] Farber argues that the trial judge erred in failing to make a finding of 

oppression and in refusing to set aside the Brantford/Bridge 2008 Transactions. 

(iv) Analysis 

[123] The trial judge clearly turned his mind to the oppression claim as is evident 

from paras. 317, 327, 328, 348, 349 and 351 of his reasons. It is a fair inference 

from his reasons and his conclusion on the Brantford/Bridge 2008 Transactions 

that he was of the view that his prior findings supported his conclusion that they 

did not violate the reasonable expectations of creditors.  

[124] The trial judge relied on his same reasons, found at paras. 274-280, for 

concluding that Annopol did not intend to defeat, hinder, delay or defraud its 

creditors by making the Payments to Goldfinger.  In addition, the trial judge’s 

reasons were that the Payments were part of a global settlement meant to avoid 

potentially ruinous litigation; the settlement in question was concluded at arm’s 
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length after fairly lengthy negotiations; and the parties’ compromise was 

reasonable at the time they reached it.   

[125] The trial judge’s decision that the Payments and the Brantford/Bridge 2008 

Transactions were defensible for the same reasons was justified on the record.  

Both sets of transactions resulted from the same settlement.  Therefore, the 

validity of the Brantford/Bridge 2008 Transactions falls to be decided on the 

same basis as that applicable to the Payments.  For the reasons given, I would 

reject Farber’s submissions with respect to the Brantford/Bridge 2008 

Transactions.  

CROSS-APPEAL 

A. Is the $471,000 Payment to Goldfinger a Fraudulent Conveyance? 

(i)   Introduction 

[126] Farber, in its capacity as Trustee in bankruptcy of SG Brantford, asked the 

trial judge to order Goldfinger to return the sum of $471,000 to SG Brantford. 

Goldfinger objected. 

(ii) Trial Judge’s Decision  

[127] To recap, about five months after the Memorandum, the mortgage from the 

first mortgagee, First National, on 176 Henry St., a property owned by SG 

Brantford, came due. As part of the refinancing, the First National mortgage was 
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to be increased. To complete the refinancing with First National, SG Brantford 

had to arrange for the postponement of the second mortgage in favour of Montor.  

[128] The trial judge was not prepared to find that Kimel forged Montor’s 

signature on the postponement.  He instead found that the Montor postponement 

was signed by Kimel purporting to act as the secretary-treasurer of Montor. 

[129] However, he did find that the postponement arose as a result of Kimel’s 

and SG Brantford’s deliberate misrepresentation of the true state of affairs to 

Montor. Moreover, Perelmuter, the sole shareholder of Montor, was unaware that 

part of the refinancing proceeds would be paid to a junior secured creditor, 

namely Goldfinger. The trial judge concluded that Kimel and SG Brantford made 

the misrepresentation in order to defeat, hinder, delay or defraud Montor. 

[130] He held that the evidence on intent as of November 26, 2008 was 

materially different from the evidence at the time of the Memorandum. By 

November 2008, Goldfinger knew that Kimel and his companies, including SG 

Brantford, had defaulted on their obligations. He and Kimel also knew that there 

were insufficient funds to pay Goldfinger’s charges over the SG Brantford and 

SG Bridge properties if Montor were to be paid from the refinancing.  

[131] On the trial judge’s findings, when Kimel and SG Brantford misrepresented 

the true state of affairs to Montor, they did so intending to defeat, hinder, delay or 
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defraud Montor. Goldfinger had notice or knowledge of that intent within the 

meaning of s. 3 of the FCA.  

[132] The trial judge concluded that Goldfinger knew that the payment of 

$471,000 to him would prefer his interests over those of Montor. He based his 

conclusion on the FCA, but held that he would have reached a similar result 

under s. 248 of the OBCA. Therefore, the payment by SG Brantford to Goldfinger 

of $471,000 in preference to the payment of that amount to Montor violated s. 2 

of the FCA and was not saved by s. 3 of the FCA. 

[133] Accordingly, Goldfinger was ordered to repay the sum of $471,000 to 

Farber, as Trustee in bankruptcy of SG Brantford.  

(iii) Goldfinger’s Submissions on Appeal 

[134] Goldfinger argues that he was not involved with, and did not know, the 

terms of the postponement. He asserts that the trial judge erred in finding that he 

had the intent to defeat Montor’s interest. He had nothing to do with the 

postponement of the Montor mortgage. Goldfinger was unconditionally entitled to 

payment of the $471,000.  

[135] He asks that if his cross-appeal is denied, he should, in the alternative, be 

given judgment for the restoration of his position, including judgment for 

$183,000 representing the net proceeds from the sale of the Henry Street 
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property on August 31, 2010 being held by the Trustee pending the outcome of 

the appeals. 

(iv) Analysis 

[136] I would reject Goldfinger’s cross-appeal. As Goldfinger notes in his factum, 

at para. 53, where the issue on appeal involves the trial judge’s interpretation of 

the evidence as a whole, his findings should not be overturned absent palpable 

and overriding error: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at 

paras. 23-24. 

[137] The trial judge’s conclusion on this issue rested on factual findings. In 

particular, he found that Goldfinger had notice or knowledge of Kimel’s and SG 

Brantford’s intent to defeat, hinder, delay or defraud Montor and that he knew the 

$471,000 payment would prefer his interests over those of Montor. Goldfinger 

has not identified any palpable and overriding error that would serve to displace 

these findings. 

[138] For these reasons, I would dismiss the cross-appeal.  

[139] Further, I see no basis on which to grant the alternative relief Goldfinger 

requests.  Based on the evidence, even with the repayment of the $471,000, 

there will be a significant shortfall in recovery on account of Montor’s mortgage.  

Moreover, no such request was made of the trial judge. 
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Disposition 

[140] For these reasons, I would dismiss both the appeal and the cross-appeal.  

As agreed by the parties, I would order Farber to pay Goldfinger $40,000 in costs 

of the appeal and Goldfinger to pay Farber $20,000 in costs of the cross-appeal, 

both sums inclusive of disbursements and applicable taxes. 

 

Released:  

“MAY 30 2016”    “S.E. Pepall J.A.” 

“EAC”      “I agree E.A. Cronk J.A.” 

      “I agree P. Lauwers J.A.” 
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SCHEDULE “A” 
 

 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
 
96 (1) On application by the trustee, a court may declare that a transfer at 
undervalue is void as against, or, in Quebec, may not be set up against, the 
trustee — or order that a party to the transfer or any other person who is privy to 
the transfer, or all of those persons, pay to the estate the difference between the 
value of the consideration received by the debtor and the value of the 
consideration given by the debtor — if 
 

(a) the party was dealing at arm’s length with the debtor and 
(i) the transfer occurred during the period that begins on the day that 
is one year before the date of the initial bankruptcy event and that 
ends on the date of the bankruptcy, 
(ii) the debtor was insolvent at the time of the transfer or was 
rendered insolvent by it, and 
(iii) the debtor intended to defraud, defeat or delay a creditor; or 

(b) the party was not dealing at arm’s length with the debtor and 
(i) the transfer occurred during the period that begins on the day that 
is one year before the date of the initial bankruptcy event and ends 
on the date of the bankruptcy, or 
(ii) the transfer occurred during the period that begins on the day 
that is five years before the date of the initial bankruptcy event and 
ends on the day before the day on which the period referred to in 
subparagraph (i) begins and 

(A) the debtor was insolvent at the time of the transfer or was 
rendered insolvent by it, or 
(B) the debtor intended to defraud, defeat or delay a creditor. 

(2) In making the application referred to in this section, the trustee shall state 
what, in the trustee’s opinion, was the fair market value of the property or 
services and what, in the trustee’s opinion, was the value of the actual 
consideration given or received by the debtor, and the values on which the court 
makes any finding under this section are, in the absence of evidence to the 
contrary, the values stated by the trustee. 
 
(3) In this section, a person who is privy means a person who is not dealing at 
arm’s length with a party to a transfer and, by reason of the transfer, directly or 
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indirectly, receives a benefit or causes a benefit to be received by another 
person. 
 
Assignments and Preferences Act, R.S.O. 1990, c. A.33 
 
4. (1) Subject to section 5, every gift, conveyance, assignment or transfer, 
delivery over or payment of goods, chattels or effects, or of bills, bonds, notes or 
securities, or of shares, dividends, premiums or bonus in any bank, company or 
corporation, or of any other property, real or personal, made by a person when 
insolvent or unable to pay the person’s debts in full or when the person knows 
that he, she or it is on the eve of insolvency, with intent to defeat, hinder, delay or 
prejudice creditors, or any one or more of them, is void as against the creditor or 
creditors injured, delayed or prejudiced.  
 
(2) Subject to section 5, every such gift, conveyance, assignment or transfer, 
delivery over or payment made by a person being at the time in insolvent 
circumstances, or unable to pay his, her or its debts in full, or knowing himself, 
herself or itself to be on the eve of insolvency, to or for a creditor with the intent 
to give such creditor an unjust preference over other creditors or over any one or 
more of them is void as against the creditor or creditors injured, delayed, 
prejudiced or postponed.  
 
(3) Subject to section 5, if such a transaction with or for a creditor has the effect 
of giving that creditor a preference over the other creditors of the debtor or over 
any one or more of them, it shall, in and with respect to any action or proceeding 
that, within sixty days thereafter, is brought, had or taken to impeach or set aside 
such transaction, be presumed, in the absence of evidence to the contrary, to 
have been made with the intent mentioned in subsection (2), and to be an unjust 
preference within the meaning of this Act whether it be made voluntarily or under 
pressure.  
 
(4) Subject to section 5, if such a transaction with or for a creditor has the effect 
of giving that creditor a preference over the other creditors of the debtor or over 
any one or more of them, it shall, if the debtor within sixty days after the 
transaction makes an assignment for the benefit of the creditors, be presumed, in 
the absence of evidence to the contrary, to have been made with the intent 
mentioned in subsection (2), and to be an unjust preference within the meaning 
of this Act whether it be made voluntarily or under pressure.  
 
(5) The word “creditor” when used in the singular in subsections (2), (3) and (4) 
includes any surety and the endorser of any promissory note or bill of exchange 
who would upon paying the debt, promissory note or bill of exchange, in respect 
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of which the suretyship was entered into or the endorsement was given, become 
a creditor of the person giving the preference within the meaning of those 
subsections.  
 
5. (1) Nothing in section 4 applies to an assignment made to the sheriff for the 
area in which the debtor resides or carries on business or, with the consent of a 
majority of the creditors having claims of $100 and upwards computed according 
to section 24, to another assignee resident in Ontario, for the purpose of paying 
rateably and proportionately and without preference or priority all the creditors of 
the debtor their just debts, nor to any sale or payment made in good faith in the 
ordinary course of trade or calling to an innocent purchaser or person, nor to any 
payment of money to a creditor, nor to any conveyance, assignment, transfer or 
delivery over of any goods or property of any kind, that is made in good faith in 
consideration of a present actual payment in money, or by way of security for a 
present actual advance of money, or that is made in consideration of a present 
actual sale or delivery of goods or other property where the money paid or the 
goods or other property sold or delivered bear a fair and reasonable relative 
value to the consideration therefor.  
 
(2) In case of a valid sale of goods or other property and payment or transfer of 
the consideration or part thereof by the purchaser to a creditor of the vendor 
under circumstances that would render void such a payment or transfer by the 
debtor personally and directly, the payment or transfer, even though valid as 
respects the purchaser, is void as respects the creditor to whom it is made.  
 
(3) Every assignment for the general benefit of creditors that is not void under 
section 4, but is not made to the sheriff nor to any other person with the 
prescribed consent of creditors, is void as against a subsequent assignment that 
is in conformity with this Act, and is subject in other respects to the provisions 
thereof until and unless a subsequent assignment is executed in accordance 
therewith.  
 
(4) Where a payment has been made that is void under this Act and any valuable 
security was given up in consideration of the payment, the creditor is entitled to 
have the security restored or its value made good to him before, or as a condition 
of, the return of the payment.  
 
(5) Nothing in this Act, 
 

(a) affects the Wages Act or prevents a debtor providing for payment of 
wages due by him or her in accordance with that Act; 

20
16

 O
N

C
A

 4
06

 (
C

an
LI

I)

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s3
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s4
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90a33_f.htm#s5s5


 
 
 

Page: 51 
 
 

 

(b) affects any payment of money to a creditor where the creditor, by 
reason or on account of the payment, has lost or been deprived of, or has 
in good faith given up, any valid security held for the payment of the debt 
so paid unless the security is restored or its value made good to the 
creditor; 
(c) applies to the substitution in good faith of one security for another 
security for the same debt so far as the debtor’s estate is not thereby 
lessened in value to the other creditors; or 
(d) invalidates a security given to a creditor for a pre-existing debt where, 
by reason or on account of the giving of the security, an advance in money 
is made to the debtor by the creditor in the belief that the advance will 
enable the debtor to continue the debtor’s trade or business and to pay the 
debts in full.  

 
Fraudulent Conveyances Act, R.S.O. 1990, c. F.29 
 
2. Every conveyance of real property or personal property and every bond, suit, 
judgment and execution heretofore or hereafter made with intent to defeat, 
hinder, delay or defraud creditors or others of their just and lawful actions, suits, 
debts, accounts, damages, penalties or forfeitures are void as against such 
persons and their assigns.  
 
3. Section 2 does not apply to an estate or interest in real property or personal 
property conveyed upon good consideration and in good faith to a person not 
having at the time of the conveyance to the person notice or knowledge of the 
intent set forth in that section.  
 
Business Corporations Act, R.S.O. 1990, c. B.16 
 
248. (1) A complainant and, in the case of an offering corporation, the 
Commission may apply to the court for an order under this section.   
 
(2) Where, upon an application under subsection (1), the court is satisfied that in 
respect of a corporation or any of its affiliates, 

(a) any act or omission of the corporation or any of its affiliates effects or 
threatens to effect a result; 
(b) the business or affairs of the corporation or any of its affiliates are, 
have been or are threatened to be carried on or conducted in a manner; or 
(c) the powers of the directors of the corporation or any of its affiliates are, 
have been or are threatened to be exercised in a manner, 
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that is oppressive or unfairly prejudicial to or that unfairly disregards the interests 
of any security holder, creditor, director or officer of the corporation, the court 
may make an order to rectify the matters complained of.   
 
(3) In connection with an application under this section, the court may make any 
interim or final order it thinks fit including, without limiting the generality of the 
foregoing, 

(a) an order restraining the conduct complained of; 
(b) an order appointing a receiver or receiver-manager; 
(c) an order to regulate a corporation’s affairs by amending the articles or 
by-laws or creating or amending a unanimous shareholder agreement; 
(d) an order directing an issue or exchange of securities; 
(e) an order appointing directors in place of or in addition to all or any of 
the directors then in office; 
(f) an order directing a corporation, subject to subsection (6), or any other 
person, to purchase securities of a security holder; 
(g) an order directing a corporation, subject to subsection (6), or any other 
person, to pay to a security holder any part of the money paid by the 
security holder for securities; 
(h) an order varying or setting aside a transaction or contract to which a 
corporation is a party and compensating the corporation or any other party 
to the transaction or contract; 
(i) an order requiring a corporation, within a time specified by the court, to 
produce to the court or an interested person financial statements in the 
form required by section 154 or an accounting in such other form as the 
court may determine; 
(j) an order compensating an aggrieved person; 
(k) an order directing rectification of the registers or other records of a 
corporation under section 250; 
(l) an order winding up the corporation under section 207; 
(m) an order directing an investigation under Part XIII be made; and 
(n) an order requiring the trial of any issue.   

 
(4) Where an order made under this section directs amendment of the articles or 
by-laws of a corporation, 

(a) the directors shall forthwith comply with subsection 186 (4); and 
(b) no other amendment to the articles or by-laws shall be made without 
the consent of the court, until the court otherwise orders.   

 
(5) A shareholder is not entitled to dissent under section 185 if an amendment to 
the articles is effected under this section.   
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(6) A corporation shall not make a payment to a shareholder under clause (3) (f) 
or (g) if there are reasonable grounds for believing that, 

(a) the corporation is or, after the payment, would be unable to pay its 
liabilities as they become due; or 
(b) the realizable value of the corporation’s assets would thereby be less 
than the aggregate of its liabilities.   
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Ontario Court (General Division) 

Citation: Central Guaranty Trust Co. v. Bruncor Leasing Inc. 
Court File: B99/92 
Date: 1992-10-16 

Ground J. 

Counsel: 
Harvey G. Chaiton, for applicant. 
Raymond M. Slattery, for respondent. 

[1] GROUND J.:—Both counsel made at both hearings of this motion specific submissions 
with respect to the JSW Model BH80 Excavator (the "Excavator"). Counsel for Bruncor submits 
that, if I should find the security interest of Central is effective with respect to the equipment 
generally, this would not affect the priority of Bruncor's security interest in the Excavator. 
Bruncor's security interest in the Excavator was created by a chattel mortgage entered into in 
1988 and perfected by the registration of a financing statement under the Personal Property 
Security Act, R.S.O. 1980, c. 375, in 1988. The financing of the purchase price of the 
Excavator was renegotiated in April, 1991, and a new chattel mortgage entered into covering 
all the equipment, and a financing statement relative to that chattel mortgage was registered 
on April 19, 1991, being subsequent to the date of registration of the financing statement in 
favour of Central covering all the equipment. 

[2] It would accordingly appear that, if Bruncor's security interest in the Excavator has 
been continuously perfected since 1988, s. 21 of the Personal Property Security Act, R.S.O. 
1990, c. P.10 (P.P.S.A.) would provide that it takes priority over the security interest of Central 
in the Excavator which was not perfected until March 2, 1990. Section 21 of P.P.S.A. provides 
as follows: 

21 (1) If a security interest is originally perfected in any way permitted under this Act and 
is again perfected in some way under this Act without an intermediate period when it was 
unperfected, the security interest shall be deemed to be perfected continuously for the 
purposes of this Act. 

(2) An assignee of a security interest succeeds in so far as its perfection is concerned to 
the position of the assignor at the time of the assignment. 

[3] Counsel for Central maintains that, as a result of the refinancing in April, 1991, the 
contract with respect to the Excavator was paid out by the application on April 17, 1991, of 
approximately $35,500 of the $55,000 notionally advanced on the refinancing to the payment 
of the balance owing under the original conditional sale contract covering the Excavator. It 
appears to be his submission that, by its terms, the conditional sale agreement ceased to have 
any force and effect at that time, that the security interest secured only the balance of the 
purchase payable under the conditional sale agreement and that that security interest ended 
as of April 17, 1991, and a new security was not perfected until April 19, 1991, when the new 
financing statement was registered and, as there was a two-day period during which Bruncor's 
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security interest in the Excavator was not perfected, s. 21 of the P.P.S.A. is not applicable. 

[4] Counsel for Central further maintains that s. 21 of the P.P.S.A. is not applicable 
because it applies only where a single security interest created under one and the same 
instrument is perfected in two different ways, for example perfection by possession followed by 
perfection by registration. 

[5] Counsel for Central further submits that, s. 21 of the P.P.S.A. not being applicable, 
Bruncor, to maintain priority, must rely on s. 45 (3) and (4) of the P.P.S.A. which provide as 
follows: 

45 (3) Where the collateral is not consumer goods, the financing statement referred to in 
subsection (1) may be registered before or after the security agreement is signed by the 
debtor. 

(4) Except where the collateral is consumer goods, one financing statement may perfect 
one or more security interests created or provided for in one or more security agreements 
between the parties. 

[6] Counsel for Central submits that, as the original chattel mortgage on the Excavator 
was given by Nelson Excavating and not by Andy's, the two chattel mortgages are not 
"between the same parties" as required by s. 45 (4) of the P.P.S.A. and, accordingly, Bruncor 
cannot rely on s. 45 (3). Counsel for Central also points out that the registration in 1988 of the 
financing statement for the original chattel mortgage was before the P.P.S.A. was amended to 
include s. 45 (4). 

[7] Counsel for Central has also submitted that, if I should find that s. 21 of the P.P.S.A. is 
applicable, the trial of an issue should be directed to determine whether the refinancing 
between Andy's and Bruncor in April, 1991, constituted a preference and ought to be set aside. 
On this latter point it does not seem to me that there are any facts in dispute with respect to the 
refinancing in April, 1991, or as to the application of the $55,000 notionally advanced on such 
refinancing and, accordingly, it would appear that the only issue involved is a question of law 
and may be determined on this application without directing the trial of an issue: rule 20.04 (4), 
Rules of Civil Procedure. 

[8] Counsel for Bruncor maintains that s. 21 of the P.P.S.A. is applicable in that there was 
no intervening period when Andy's was not indebted to Bruncor and that accordingly there was 
a continuing obligation on Andy's secured by the security interests on the Excavator and no 
intervening period when such security interests were not perfected. He points out that the 
P.P.S.A. itself contemplates that a security interest can be perfected even where no debt 
exists in that ss. 45 (3) and 23 of the P.P.S.A. provide that, if a financing statement is 
registered prior to the execution of a security agreement, the perfection of the security interest 
dates back to the registration of the financing statement. 

[9] With respect to the first submission made by counsel for Central, i.e., that s. 21 of the 
P.P.S.A. is applicable only in the case of a single security interest under one and the same 
instrument perfected in two different ways, counsel cited no authority for this proposition but 
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relied upon the definitions of "security agreement" and "security interest" in s. 1 of the P.P.S.A. 
where both terms are defined in the singular as follows: 

"security agreement" means an agreement that creates or provides for a security interest 
and includes a document evidencing a security interest; 

"security interest" means an interest in personal property that secures payment or 
performance of an obligation, and includes, whether or not the interest secures payment 
or performance of an obligation, the interest of a transferee of an account or chattel 
paper; 

I am not persuaded that defining these terms in the singular leads one to interpret s. 21 of the 
P.P.S.A. as not being applicable when a security interest in the same subject-matter continues 
to be perfected although created under two different successive security agreements. Clauses 
(j) and (k) of s. 28 of the Interpretation Act, R.S.O. 1990, c. I.11, provide in effect that, unless 
the context otherwise requires, the use of the singular in a statute includes the plural: see 
Greater Niagara Transit Commission v. Matson (1977), 78 D.L.R. (3d) 265, 16 O.R. (2d) 351 
(H.C.J.); Re Murray and Clark (1974), 50 D.L.R. (3d) 71, 5 O.R. (2d) 261 (H.C.J.). In the case 
of the definitions in the P.P.S.A. referred to by counsel, I see no basis for concluding that the 
context otherwise requires. In addition, it is, I believe, common practice in the business 
community for a financial institution to regularly renew its security agreements with customers 
and to register financing statements evidencing such renewals and in my view s. 21 of the 
P.P.S.A. is clearly applicable in these circumstances and in the case before the bar. 

[10] With respect to the second submission of counsel for Central, i.e., that the original 
security interest in the Excavator ceased to exist as of April 17, 1991, when all obligations of 
Andy's under the original conditional sale agreement had been fulfilled, this submission seems 
to be based on the proposition that one cannot have a perfected security interest absent a debt 
owing from the grantor to the grantee of the security interest. 

[11] Counsel for Central relies for this proposition upon the decision of the Saskatchewan 
Court of Queen's Bench in Saskatoon Credit Union Ltd. v. Bank of Nova Scotia (1985), 5 
P.P.S.A.C. 123, [1985] 6 W.W.R. 556, 42 Sask. R. 187, and to a lesser extent upon the 
decisions of the Saskatchewan Court of Queen's Bench and the Saskatchewan Court of 
Appeal in Birch Hills Credit Union Ltd. v. Canadian Imperial Bank of Commerce (1987), 7 
P.P.S.A.C. 250, [1987] 6 W.W.R. 265, 62 Sask. R. 288; affirmed 52 D.L.R. (4th) 113, 8 
P.P.S.A.C. 199, [1988] 5 W.W.R. 592, respectively. I agree with counsel for Bruncor that these 
decisions can be distinguished on the facts. In the Saskatoon Credit Union case the 
registration of the security interest of the original security agreement had expired and in Birch 
Hills the credit union had granted and registered a discharge of the original security interest. 
None of these decisions appears to directly address the point of whether it is possible for a 
valid and perfected security interest to exist absent any debt owing between the grantor and 
the grantee of the security interest and I have been cited no authority on this point. I note, 
however, that s. 13 of the P.P.S.A. clearly states that a security agreement may secure future 
advances. McLaren, Secured Transactions in Personal Property in Canada, 2nd ed. (Toronto: 
Carswells, 1989), expands upon the section as follows at p. 2-23: 
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Section 13 states that a security agreement may secure future advances. Section 1 (1) 
indicates that the future advance may be one to which the secured party is either 
committed or may make at its discretion. 

and at pp. 2-24 and 2-25: 

Consistent with the theory of secured transactions, s. 1 (1) defines security interest as an 
interest in collateral and thus attaches to the collateral and not to the value given for that 
collateral. Section 11 makes the giving of value one of the three events necessary to 
achieve attachment and the value required is not monetary, but consideration sufficient to 
support a simple contract (s. 1 (1) ). 

• • • • • 

Policy arguments based on the Act's priority rules provide further support for the position 
that a future advance does not create a separate security interest. The general priority 
rule in s. 30 (1) is based on the principle of the first to perfect having priority. Therefore, if 
A has an attached security interest contemplating future advances and B then creates a 
second security interest in the same collateral before A makes a subsequent advance 
under this agreement, A will still have priority if A perfected first. The resolution of the 
dispute does not depend upon attachment but rather on the time of perfection. 

[12] It seems to me, therefore, that although a security interest could not be enforced, for 
example by seizure and sale, if there is no debt owing between the grantor and the grantee, 
this does not mean that the security interest does not exist and will become an enforceable 
security interest when moneys are advanced from grantee to grantor. As pointed out by 
counsel for Bruncor, the P.P.S.A. itself seems to contemplate this situation and grants priority 
to the holder of a security interest perfected by registration prior to the existence of any debt 
owing from the grantor to the grantee of the security interest. 

[13] I therefore must reject the submissions of counsel for Central with respect to the 
application of s. 21 of the P.P.S.A. and hold that it is applicable in the case before the bar and 
that Bruncor's security interest in the Excavator takes priority over the security interest of 
Central. Having concluded that s. 21 of P.P.S.A. is applicable to the current situation, I need 
not deal with the submissions of counsel for Central with respect to s. 45 (3) and (4) of the 
P.P.S.A. 

[14] With respect to the question of whether the April, 1991 refinancing between Andy's 
and Bruncor constituted a preference which ought to be set aside, s. 95 of the Bankruptcy Act, 
R.S.C. 1985, c. B-3 requires that in order to set aside a conveyance or transfer of property as 
being made with a view to giving a creditor a preference, it must have been made within three 
months prior to the date of bankruptcy of the person who made the conveyance or transfer. 
(Under s. 96 the relevant period is 12 months if the parties are related, which does not appear 
to be the case here.) In our situation, the refinancing was effected in April, 1991, and the 
financing statement was registered on April 19, 1991. The assignment in bankruptcy was not 
filed until August 31, 1991, and accordingly s. 95 of the Bankruptcy Act is not applicable. 
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[15] I have also considered the provisions of the Assignments and Preferences Act, R.S.O. 
1990, c. A-33 (the "A.P.A."). Section 4 (2) of the A.P.A. provides in part as follows: 

4 (2) ... every such gift, conveyance, assignment or transfer, delivery over or payment 
made by a person being at the time in insolvent circumstances, or unable to pay his, her 
or its debts in full, or knowing himself, herself or itself to be on the eve of insolvency, to or 
for a creditor with the intent to give such creditor an unjust preference over other creditors 
or over any one or more of them is void as against the creditor or creditors injured, 
delayed, prejudiced or postponed. 

This section has been interpreted by the courts to require that the evidence establish a joint 
intention of the debtor and the creditor to give and receive a preference. There are 
presumptions that there was the necessary intent in s. 4 (3) and (4) of the A.P.A. Such 
presumptions, however, apply only if the transaction has the effect of giving a creditor a 
preference over any one or more of the other creditors and an action is brought against the 
debtor or the debtor makes an assignment within 60 days of the transaction. That is not the 
situation in the present case. 

[16] In addressing the issue of requisite intent pursuant to the A.P.A., the Ontario High 
Court held in Bank of Montreal v. Shean, [1931] 4 D.L.R. 305 at pp. 308-9, 12 C.B.R. 479, 
[1931] O.R. 489, as follows: 

The transaction in question can only be attacked successfully when there is an intention 
on behalf of both the debtor and the creditor to create a preference. There must be an 
intention on the part of the debtor to give, and an intention on the part of the creditor to 
obtain, an unjust preference. 

[17] Further support for this proposition is found in the decision of Brocklesby v. Freedman-
Ellis Ltd., [1932] 1 D.L.R. 187, 13 C.B.R. 77, [1932] O.R. 56 (H.C.J.), where it was held at pp. 
191-2 as follows: 

On the language of this subsection, and without the assistance of judicial interpretation, it 
is clear that three conditions must concur to enable the plaintiff, in such an action as this, 
to succeed: — (1) The debtor must have been in insolvent circumstances, or unable to 
pay his debts in full, or must have known himself to be on the eve of insolvency; (2) the 
intention of the debtor must have been to give to the favoured creditor an unjust 
preference; and (3) the effect of the transaction must have been to give a favoured 
creditor such a preference. But in the course of the years the judicial glosses have added 
to the plaintiff's burden, and in the present state of the authorities he must also prove: — 
(4) that the creditor knew that the debtor's financial situation was that described in the 
section; (5) that there was an intention on the part of the favoured creditor to gain a 
preference; and (6) that the preference was not only an unjust, but a fraudulent 
preference. 

[18] Furthermore, s. 5 (1) of the A.P.A. provides in part that s. 4 does not apply "to any 
conveyance, assignment, transfer or delivery over of any goods or property of any kind that is 
made ... by way of security for a present actual advance of money". Although there is a paucity 
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of judicial decisions interpreting s. 5 (1), it would appear clear that in our situation the new 
security interest in the Excavator created pursuant to the refinancing in April, 1991, was given 
by way of security for a present actual advance of money and s. 4 would not operate to deem 
such security interest to be void as against the other creditors. 

[19] Accordingly, I find that the security interest of Bruncor in the Excavator ranks in priority 
to the security interest of Central in that piece of the equipment and that Bruncor is entitled to 
the proceeds of sale of that piece of equipment. 

[20] Counsel are invited to make written submissions to me as to costs of both hearings of 
this application. 

[21] Order accordingly. 
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CITATION: Krates v. Crate, 2018 ONSC 2399 

COURT FILE NO.: CV-15-10830-00CL 

DATE: 20180425 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

BETWEEN: ) 

) 

 

KRATES KESWICK INC. 

 

Applicant 

 

– and – 

 

STEVEN CRATE, ROBIN ANN 

CRATE a.k.a. ROBIN PRICE, 

GREGORY CRATE, LYNN J. 

MARKO and RYAN G. CRATE 

 

Respondents 

 

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

) 

) 

Mark Dunn, for the Applicant 

 

 

 

 

Lisa S. Corne, for the Dickinson 

Wright LLP 

 

 No one appearing for the Canada 

Revenue Agency although served. 

 )  

 ) HEARD: April 12, 2018 

   

L. A. PATTILO J.: 

 
Introduction 

[1] The Applicant, Krates Keswick Inc. (“KKI”) brings this motion for vesting orders vesting 

it legal ownership of four properties in Keswick, Ontario in order to align legal title to beneficial 

ownership. KKI submits the four properties should be vested free and clear of any 

encumbrances. 
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[2] Dickinson Wright LLP (“DW”) is a law firm that acted for Crate Marine Sales Limited 

(“Crate Marine”) in connection with its receivership and bankruptcy which occurred on 

December 8, 2014. DW holds a mortgage on two of the four properties which it obtained from 

the Respondents, Steven Crate (“Steven”) and Lynn Marko (“Lynn”), to secure its legal fees. 

DW does not object to the vesting order. It submits, however, that it should be subject to its 

mortgage. 

[3] Her Majesty the Queen in Right of Canada as represented by the Minister of National 

Revenue (the “CRA”) has filed liens against the two properties owned by Steven on account of 

monies owing by him. CRA has indicated that it does not oppose the relief sought by KKI.  

[4] For the reasons that follow, I have concluded that the vesting orders should be granted 

vesting ownership in the four properties to KKI, free and clear of the CRA liens but subject to 

DW’s mortgage. 

Background 

[5] Crate Marine and various related companies operated from, among other locations, a 

large lakeside property that it owned in Keswick. Crate Marine was a family business and the 

officers, directors and shareholders of Crate Marine were Steven, Lynn and Gregory Crate 

(“Gregory”) (collectively the “Crates”) who are siblings. The Respondent Robin Ann Crate a.k.a. 

Robin Price was Steven’s wife. 

[6] Between 2000 and 2007, Crate Marine embarked on a development plan to assemble a 

number of properties adjacent to its Keswick Marina. Four properties were purchased by Crate 

Marine: 176, 200 and 292 Wynhurst Road, Georgina, Ontario and 274 The Queensway South, 

Keswick, Ontario (the “Properties”). Registered title to the Properties was placed in the name of 

Steven and Robin with respect to 176 Wynhurst Road, Steven with respect to 274 The 

Queensway South and Lynn with respect to both 200 and 292 Wynhurst Road. 

[7] On September 24, 2013, CRA registered liens against 176 Wynhurst Road and 274 The 

Queensway South as a result of outstanding tax debts owed by Steven. CRA also registered a 

lien against Steven’s house. 

[8] On November 6, 2014, following a demand by Crawmet Corp. (“Crawmet”), its major 

creditor, for payment and notice of intention to enforce its security under the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), Crate Marine retained DW to act for it and signed a 

Corporate Retainer Agreement. David Preger, the partner at DW who acted on the file deposed 

that notwithstanding that the Retainer Agreement identified the client as Crate Marine; the 

retainer was intended to extend to DW’s advice and legal services rendered to the Crates and the 

other debtor companies, with the objective of protecting the Crates equity in them. 

[9] On November 14, 2014, Crate Marine and several related companies filed Notices of 

Intention to Make a Proposal pursuant to s. 50.4(1) of the BIA.  
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[10] On November 21, 2014, Crawmet commenced an application to terminate the Proposal 

Proceedings and appoint a receiver over the assets of Crate Marine and its related companies. 

Justice Penny adjourned the application but issued an order (the “Penny Order”) appointing A. 

Farber & Partners Inc. as Interim Receiver (the “Interim Receiver”). The Penny Order provided, 

among other things, that while the Debtors could not make any payments to any party related to 

the Debtors or Steven without the written consent of Crawmet or court order, the Debtors were 

“entitled to withdraw reasonable legal fees and ordinary living expenses.” 

[11] On December 8, 2014, Crawmet’s motion was granted and the Proposal Proceedings 

were terminated and the Receiver was appointed. At the same time, Crate Marine was put into 

bankruptcy. 

[12] On November 21, 2014, DW had outstanding unbilled work in progress in excess of the 

retainer provided to it. As a condition of continuing to represent Crate Marine and the Crates, 

DW required that the Crates provide security to protect payment of DW’s fees. 

[13] On December 8, 2014, following receipt of independent legal advice, Steven and Lynn 

executed a guarantee of Crate Marine’s debt to DW (the “Guarantee”) and granted a mortgage to 

DW over the 292 Wynhurst Road and the 274 The Queensway South properties, which were 

registered in their name (the “DW Mortgage”). The Mortgage was registered on December 8, 

2014. 

[14] The DW Mortgage secures payment of all indebtedness and liabilities of any kind of 

Crate Marine, Steven and Lynn to DW, whether as principal or surety, up to an aggregate 

principal amount of $270,000. It provides, in part, under the heading “Indebtedness Secured By 

This Mortgage” as follows: 

You have at our request agreed to give this mortgage as a continuing collateral 

security for payment and satisfaction to us of all indebtedness, obligations and 

liabilities of any kind, now or hereafter existing, direct or indirect, absolute or 

contingent, joint or several, of the Borrower and/or you to us, whether as 

principal or surety, together with all expenses (including legal fees on a solicitor 

and client basis) incurred by us, our receiver or agent in the preparation, 

perfection and enforcement of security or other agreements held by us in respect 

of such indebtedness, obligations or liabilities, and interest thereon, including, 

without limitation, any indebtedness of the Borrower and/or Guarantors under 

the Payment Arrangements (collectively, the “Indebtedness”), but it being 

agreed that this mortgage at any one time will not secure that portion of the 

aggregate principal component of the Indebtedness outstanding at such time 

which exceeds the sum of TWO HUNDRED AND SEVENTY THOUSAND 

DOLLARS ($270,000.00). 

[15] In January 2015, the Receiver determined that the Properties were (or should be) 

beneficially owned by Crate Marine. It commenced this application (the “Application”) and 
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obtained leave to register a Certificate of Pending Litigation which it registered on title to the 

Properties on January 14, 2015. 

[16] In April 2015, most of Crate Marine’s assets, including its interest in the Properties, were 

sold to KKI, a joint venture between Crawmet and Crate Marine’s next largest creditor (the 

“Asset Sale”). As part of the Asset Sale, the Application was assigned to KKI. 

[17] In Reasons for Decision released October 17, 2017 (2017 ONSC 6195), Myers J. held 

that the Properties were held on a resulting trust for Crate Marine and beneficial ownership of 

them passed to KKI as part of the Asset Sale. 

 

Position of the Parties 

[18]  KKI submits that the Properties should be vested free and clear of both the CRA liens 

and the DW Mortgage. In respect of the CRA liens, KKI submits that they do not have priority 

over its beneficial interest in the Properties.  

[19] KKI further submits that the DW Mortgage is void as an improper assignment or 

preference pursuant to s. 4 of the Assignments and Preferences Act, R.S.O. 1990, c. A.33 (the 

“Act”). In the alternative, if the DW Mortgage is valid, it secures only a small portion of what is 

owed to DW in respect of services to Crates Marine because most of the debt was incurred after 

the appointment of the Interim Receiver on November 21, 2014 and the Receiver on December 

8, 2014. 

[20] By letter dated March 8, 2015, CRA advised that it did not intend to appear on the 

motion.  

[21] DW submits that it is a bona fide mortgagee for value without notice of Crate Marine’s 

beneficial interest. It denies that the DW Mortgage was a wrongful assignment or preference 

under the Act and submits that KKI has failed to establish that the DW Mortgage was made in 

contravention of the Act. Finally it submits, having regard to work performed, the orders of the 

court and the terms of the DW Mortgage, the DW Mortgage secures the total debt owing for 

services rendered on behalf of Crate Marine up to December 8, 2014, the date of the Receiver’s 

appointment, and thereafter on behalf of the Crates.  

Analysis 

[22] Section 100 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended, provides in 

part that the court may by order vest in any person an interest in real property “that the court has 

authority to be disposed of, encumbered or conveyed.” 

[23] A party must have a valid and independent entitlement to possession or ownership in 

order for a court to issue a vesting order that extinguishes a third party’s real property interest: 
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Third Eye Capital Corporation v. Resources Dianor Inc./Dianor Resources Inc., 2018 ONCA 

253, at para. 111. 

1. The CRA Liens 

[24] In Trang v. Nguyen, 2012 ONCA 885, the Court of Appeal held that CRA liens do not 

create a “charge” on land within the meaning of s. 93 of the Land Titles Act, R.S.O. 1990, c. L.5  

and accordingly do not have priority over valid prior unregistered equitable interests. 

Accordingly, as Crate Marine’s (subsequently KKI’s) unregistered equitable interest existed 

prior to the CRA liens, KKI’s interest in the Properties has priority.  

[25] As a result, I am satisfied that as CRA has no valid interest in the Properties, KKI is 

entitled to a vesting order granting it title to the Properties, free and clear of CRA’s liens.  

2. The DW Mortgage 

[26] As noted above, KKI submits that the DW Mortgage is void as an improper assignment 

or preference pursuant to s. 4 of the Act and in the alternative, if the Mortgage is valid; it secures 

only a small portion of what is owed to DW in respect of services to Crates Marine. 

i. Improper Assignment or Preference  

[27] Section 4(2) of the Act provides: 

(2) Subject to section 5, every such gift, conveyance, assignment or transfer, 

delivery over payment made by a person being at the time in insolvent 

circumstances, or unable to pay his, her or its debts in full, or knowing himself, 

herself or itself to be on the eve of insolvency, to or for a creditor with intent to 

give such creditor an unjust preference over other creditors or over any one or 

more of them is void as against the creditor or creditors injured, delayed, 

prejudiced or postponed. 

[28] In order to establish that the DW Mortgage is void as an unjust preference under section 

4(2) of the Act, the onus is on KKI to prove, on a balance of probabilities: 1. that a transfer or 

conveyance was made; 2. to a pre-existing creditor; 3. at a time when Steven and Lynn were 

insolvent (or knew they were on the eve of insolvency); 4. that in granting the DW Mortgage, 

Steven and Lynn intended to prefer DW over other creditors; and 5. DW intended to receive a 

preference in priority over other creditors.  

[29] DW submits that KKI has no standing to bring a claim under the Act as there is no 

evidence that KKI was a creditor of the Crates at the time of the DW Mortgage. At the time of 

the DW Mortgage, Steven and Lynn had each signed personal guarantees on a $1 million 

promissory note held by a creditor of Crate Marine. Subsequently, those guarantees and the note 

have been assigned to KKI. Accordingly, I am satisfied that KKI has standing to assert the DW 

Mortgage is an unjust preference under the Act. 
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[30] The parties agree that the DW Mortgage was a transfer or conveyance within the meaning 

of the Act. KKI takes the position that DW acted only for Crates Marine and not the Crates. For 

subsequent reasons herein, I have rejected that position. Accordingly, as of December 8, 2014, I 

am satisfied that DW had outstanding debts and was a creditor of the Crates. 

[31] Based on the evidence, or lack thereof, however, I am not satisfied that KKI has 

established that Steven and Lynn were insolvent as at December 8, 2014 or were on the eve of 

insolvency, that neither Steven and Lynn entered into the DW Mortgage with the intent to prefer 

DW over their other creditors or that DW entered into the DW Mortgage intending to receive a 

preference in priority to other creditors.  

[32] There is no question that as at the date of the DW Mortgage, Steven and Lynn had 

outstanding personal liabilities. However, that does not necessarily lead to the conclusion that 

they were either unable to meet their obligations as they became due or that the totality of their 

assets was insufficient to meet their debt. Without a list of assets to compare the debts to, it is 

difficult to draw an inference that Steven and Lynn were insolvent. Further, neither Steven nor 

Lynn commenced personal bankruptcy proceedings until December 2017, more than three years 

after the DW Mortgage. 

[33] Nor do I consider that KKI has proved that by granting the DW Mortgage, Steven and 

Lynn intended to prefer DW over their other creditors. KKI submits that the effect of the DW 

Mortgage was to prefer DW. Absent one of the presumptions set out in ss. 4(3) and (4) of the Act 

applying (and neither do in this case), the fact that a transfer has the effect of preferring one 

creditor in favour of another is insufficient to satisfy the intention requirements under the Act.   

[34] KKI also submits that the circumstantial evidence around the transfer is consistent with 

several “badges of fraud” that raise the specter of fraudulent or unjust intent. They submit that 

the Crates had “actual or potential” personal liabilities at the time of the transfer; that they 

granted the DW Mortgage for insufficient consideration and they granted the DW Mortgage with 

unusual haste. 

[35] The “badges of fraud” approach can establish intent under the Act: Boudreau v. Marler 

(2004), 185 O.A.C. 261 (C.A.), at para. 70.  In my view, however, the facts relied on by KKI do 

not raise a specter of fraud serious enough to infer fraudulent intent. The fact that Steven and 

Lynn had personal liabilities at the time of the transfer is not by itself a badge of fraud. As noted, 

there is no evidence of their assets or whether they were unable to pay their debts as they came 

due. Further, there is no evidence to suggest that the DW Mortgage was granted for insufficient 

consideration. Finally, the evidence does not suggest there was any unusual haste in granting the 

DW Mortgage. The requirement for security for past and ongoing legal costs was raised with 

Steven and Lynn when the Interim Receiver was appointed on November 21, 2014. They 

subsequently sought and obtained independent legal advice, following which the DW Mortgage 

was granted and registered. In my view, the timing of the transfer was governed by the needs of 

the ongoing insolvency proceedings, not a fraudulent intent. 
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[36] I am satisfied from the evidence that the predominant intention of both Steven and Lynn 

in granting the DW Mortgage was to secure continuing legal representation in order to avoid the 

receivership/bankruptcy of Crate Marine and at the same time protect their interests in the 

insolvency proceedings.  

[37] While the above findings with respect to Steven and Lynn not being insolvent or having 

the requisite intention to prefer DW over other creditors are sufficient to defeat KKI’s 

submission that the DW Mortgage is void under s. 4(2) of the Act, I am also not satisfied that 

KKI has established that at the time of the transfer, DW had an intention to receive a preference 

in priority to other creditors of Steven and Lynn.  

[38] While the requirement that the recipient of the transfer had an intention to receive a 

preference is not apparent from the language of s. 4(2) of the Act, such a requirement has been in 

place in Ontario since at least 1885. See: Frauds on Creditors: Fraudulent Conveyances and 

Preferences (Thompson Reuters Canada Limited, WestlawNext Canada online edition, February 

2018 update), Part IV, Ch. 18(e)(ii), “The Intent of the Recipient Creditor to Receive a 

Preference”). See too: Central Guarantee Trust Co. v. Bruncor Leasing Inc., 1992 CarswellOnt 

1732, (Ont. Gen. Div.) at paras. 15 to 17.  

[39] KKI concedes that at the time the DW Mortgage was granted, DW had no knowledge of 

Crate Marine’s beneficial interest. Notwithstanding the personal liabilities of Steven and Lynn, 

given their ownership of the Properties, it cannot be inferred, in my view, that DW knew at the 

time that Steven and Lynn could not meet their obligations as they fell due and accordingly that 

the DW Mortgage constituted a preference. 

[40] For the above reasons, therefore, I am not satisfied that KKI has met its onus of 

establishing the requirements of section 4(2) of the Act such that the DW Mortgage should be 

declared void. I find that the DW Mortgage is a valid mortgage and because it was registered 

prior to the finding of KKI’s beneficial ownership of the Properties, KKI’s title takes subject to 

it.  

ii. The DW Mortgage Secures only a Small Portion of Crate Marine’s Debt 

[41] DW’s work on behalf of Crate Marine and the Crates took place between early November 

2014 and, essentially May 2015. At the outset, DW received a total retainer of $100,000 from 

Crate Marine. The retainer was held in trust and subsequently applied against invoices rendered 

for services. The last portion of the retainer was applied to partially cover an invoice dated 

November 30, 2014. Based on all of the invoices rendered, there remains owing to DW 

approximately $200,000 (excluding interest).  

[42]   KKI concedes that DW is entitled to be reimbursed for fees and disbursements owing on 

account of work done for Crate Marine prior to November 21, 2014, the date of the Penny Order 

appointing the Interim Receiver. KKI estimates that amount to be approximately $26,000. (I note 

that counsel advised me that there is a disagreement between KKI and DW as to the amount 
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owing in respect of each period. It was left that counsel would resolve the amounts, if necessary. 

Given my decision, I do not consider it necessary. I will refer to the amounts submitted by KKI.) 

[43] Accordingly, the DW Mortgage secures the fees and disbursements incurred prior to 

November 21, 2014. 

[44] KKI submits that DW is not entitled to any fees for work done on behalf of Crate Marine 

after November 21, 2014, which is the date on which the Interim Receiver was appointed. KKI 

submits that as a result of the appointment of the Interim Receiver, DW could no longer act for 

Crate Marine. It submits that between November 21, 2014 and December 8, 2014, DW’s fees 

and disbursements amounted to approximately $124,000.  

[45] The role of the Interim Receiver under the Penny Order was essentially one of overseeing 

the operation of Crate Marine and its related companies to preserve the status quo pending the 

return of the motion. The Interim Receiver’s powers were limited. Although the Interim Receiver 

was granted control over Crate Marine’s “assets, undertakings and properties”, it was subject to 

the powers provided in the Penny Order. Specifically, it did not authorize the Interim Receiver to 

retain counsel.  Further, paragraph 7 of the Penny Order specifically authorized Crate Marine and 

its related companies to withdraw reasonable legal fees.  

[46] I disagree with KKI’s submission that following the appointment of the Interim Receiver, 

DW could no longer act for Crate Marine. The Penny Order contains no such restriction. In fact, 

it recognizes that Crate Marine will incur “reasonable” legal fees. Crawmet’s motion to terminate 

the proposals and appoint a receiver was still extant. It cannot be that prior to a receiver being 

appointed, a debtor under fire is not entitled to retain and pay counsel to defend itself. Crate 

Marine was entitled to retain DW to resist Crawmet’s motion and DW is entitled to be paid its 

reasonable fees for doing so.  

[47] KKI submits that the Penny Order authorized the Crates to “withdraw” reasonable legal 

fees, not cause Crate Marine to incur a significant debt to DW and then provide the DW 

Mortgage as security. It submits that in fact no legal fees were withdrawn from Crate Marine 

over the period. I do not interpret the Penny Order as being that restrictive. In my view, the 

authorization extended to incurring reasonable legal fees to permit Crate Marine to continue its 

opposition to Crawmet’s application. 

[48] KKI further submits that there is no evidence that the fees and disbursements incurred on 

behalf of Crate Marine between November 21, 2014 and December 8, 2014 were reasonable. 

However, it is KKI that submits that the fees incurred during the period were not authorized. I 

have concluded that reasonable legal fees were authorized. As a result, I consider the onus is on 

KKI to establish that the fees incurred were not reasonable. They have not done so.  

[49] Accordingly, DW is entitled to be reimbursed for its fees and disbursements incurred 

between November 21, 2014 and December 8, 2014 and the Mortgage stands as security for 

them. 
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[50] KKI further submits that following the Receiver’s appointment on December 8, 2014, 

Crate Marine could no longer instruct counsel and accordingly DW could no longer continue to 

act for Crate Marine. Only the Receiver was authorized to retain counsel on behalf of Crate 

Marine and the Receiver did not retain DW. KKI submits that the fees incurred by DW 

subsequent to December 8, 2014 were approximately $50,000 to $60,000. 

[51] DW acknowledges and agrees that upon the appointment of the Receiver on December 8, 

2014, its retainer by Crate Marine was terminated. It also agrees that it was not retained by the 

Receiver to act for Crate Marine. It submits, however, that after December 8, 2014, it continued 

to act for the Crates and specifically Steven and Lynn concerning their interests as officers, 

directors and shareholders of Crate Marine. DW further submits that the terms of the Mortgage, 

as set out above, specifically provide that, in addition to any indebtedness of Crate Marine, the 

Mortgage secures any indebtedness of Steven and Lynn to DW. Accordingly, it submits that the 

Mortgage also secures the fees and disbursements incurred after December 8, 2014 on behalf of 

Steven and Lynn. 

[52] KKI takes issue with Mr. Preger’s evidence that DW acted for both Crate Marine and the 

Crates. It submits that all of the documentary evidence establishes that DW’s only client was 

Crate Marine. Specifically it points to the Retainer Agreement which identified the “Client” as 

Crate Marine; all of the invoices were addressed to Crate Marine only; and that the Crates are 

identified as guarantors, not clients, in the various documents relating to the DW Mortgage.  

[53] Notwithstanding that the above documents refer to just Crate Marine, I accept Mr. 

Preger’s evidence that DW acted for Crate Marine, its related companies and the Crates from the 

outset. While the initial retainer was only with respect to Crate Marine, the Crates interests as 

officers, directors and shareholders were also very much in play. Further, once the Receiver was 

appointed, it follows that the retainer would continue for the Crates to protect their remaining 

interests. The fact that there is no written retainer from the Crates is not determinative 

particularly given the sequence of events and the fact that events were happening quickly.   

[54] Accordingly, for the above reasons, I find that the DW Mortgage also secures DW’s fees 

and disbursements incurred after December 8, 2014.  

Conclusion 

[55] Based on the above, vesting orders are granted providing KKI with legal ownership of 

the Properties, free and clear of all interests except for the DW Mortgage. 

[56] As DW was successful on this motion, it is entitled to its costs on a partial indemnity 

basis. Both parties have submitted Cost Outlines and the partial indemnity costs claimed are 

within $700.00. Given the issues, I consider the costs claimed to be fair and reasonable. Costs to 

DW fixed at $24,000.00 in total, payable by KKI.  

[57] DW’s Cost Outline indicates that its actual costs of the motion are $36,768.05. It submits, 

that, in accordance with the provisions of the DW Mortgage which stands as security, not only 
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for any indebtedness but also for “all expenses (including legal fees on a solicitor client basis) 

incurred by [DW]”, that the difference between its partial indemnity costs payable by KKI and 

its actual costs of the motion should be added to the debt owing and secured under the DW 

Mortgage. I agree. 

[58] Accordingly, the amount of $12,768.05 ($36,768.05 – $24,000.00) shall be added to the 

amount owing to DW by the Crate parties and secured under the DW Mortgage. 

[59] Finally, the unredacted Crate invoices, provided by counsel for DW to me during the 

hearing, contain privileged information arising from the solicitor/client relationship. As a result, 

the invoices should be sealed and I so order.  

 

 

 

 
 

L. A. Pattillo J. 
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                  Plaskett & Associates Ltd.,

        trustee of the estate of 633746 Ontario Inc. v.

     Salvati, Masciangelo and Robert Matthew Cosmetics Inc.

 

    Indexed as: 633746 Ontario Inc. (Trustee of) v. Salvati

                          (S.C. Bkcy.)

 

 

                        73 O.R. (2d) 774

                      [1990] O.J. No. 995

                     Action No. 31-203672-T

 

 

                            ONTARIO

             Supreme Court of Ontario in Bankruptcy

                          Saunders J.

                         June 13, 1990.

 

 

 Bankruptcy -- Fraudulent transactions -- Bankrupt declaring

and paying dividend which had effect of causing liabilities of

bankrupt to exceed its assets -- Indebtedness created by

dividend secured under general security agreement -- Dividend

contrary to s. 38 of Business Corporations Act -- Transaction

leading to registration of security agreement contrary to s. 2

of Fraudulent Conveyances Act -- Security agreement void as

against unsecured creditors -- Business Corporations Act, 1982,

S.O. 1982, c. 4 -- Fraudulent Conveyances Act, R.S.O. 1980, c.

176.

 

 The bankrupt company was operated until July 1987 by R.M. and

V.G. Members of the G. family owned one-half of the shares and

the other half was owned by R.M.C.I., the shares of which were

owned by E.M., the wife of R.M. In the summer of 1987, the G.

family shares were transferred to F.S. From July 27, the

business was operated by R.M. and F.S. F.S. projected that the

retained earnings for the following year might be high, so in

August 1987, a dividend of $150,000 was declared, payable on

that date but not paid until the following December. The effect
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of the declaration of the dividend was to cause the liabilities

of the bankrupt to exceed its assets.

 

 In August 1987, R.S. (the brother of F.S.) and E.M. each

advanced $100,000 in cash to the bankrupt. The advances were

described as loans. The bankrupt issued two cheques dated

December 9, 1987 for $100,000 each to E.M. and R.S. E.M. and

R.S. each issued cheques for $100,000 dated December 10, 1987

which were deposited in the bank account of the bankrupt and

which were said to be loans. The bankrupt entered into a

general security agreement dated December 10, 1987 with R.S.

and E.M. as secured parties whereby it granted a security

interest to them in the assets of the bankrupt. A financing

statement was registered on December 17, 1987. At the time, the

bankrupt was indebted to suppliers for substantial amounts.

 

 The dividend was paid on December 21, 1987 by issuing six

promissory notes to various people but endorsed by those people

in such a way that the indebtedness created by the dividend was

payable to E.M. and R.S. in the amount of $75,000 each. That

indebtedness was secured under the general security agreement

entered into earlier in the month. E.M. and R.S. each owed

$75,000 to R.M.C.I. and F.S. respectively.

 

 In April 1988 the bankrupt informed its banker that it was

insolvent. The bank appointed a receiver on May 6, a creditor

issued a petition in bankruptcy on May 19, and on June 22 the

bankrupt consented to a receiving order being made. The effect

of the transaction described above was to provide a secured

position to R.S. and E.M. on any liquidation of the assets of

the bankrupt.

 

 The trustee in bankruptcy attacked the declaration and

payment of the dividend on the ground that they were made at a

time when the bankrupt was insolvent or had the effect of

rendering it insolvent. The trustee also submitted that the

transactions were part of a settlement under s. 91 of the

Bankruptcy Act. The trustee attacked the general security

agreement as a preference under s. 95 of the Bankruptcy Act and

submitted that the security agreement was void by reason of the

Fraudulent Conveyances Act, as well as by reason of the
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Assignments and Preferences Act.

 

 Held, the declaration and payment of the dividend were

prohibited under s. 38 of the Business Corporations Act and the

payment was made at a time when the bankrupt was insolvent

within the meaning of the Bankruptcy Act. The security

agreement was void as against unsecured creditors by reason of

s. 2 of the Fraudulent Conveyances Act.

 

 Section 38(3) of the Business Corporations Act provides that

the directors shall not declare and the corporation shall not

pay a dividend if there are reasonable grounds for believing

that the realizable value of the corporation's assets would

thereby be less than the aggregate of its liabilities and its

stated capital of all classes. The declaration of the dividend

in this case was contrary to s. 38 of the Business Corporations

Act. At the time of the purported payment of the dividend, the

bankrupt was an insolvent person within the meaning of the

Bankruptcy Act. The payment of the dividend was prohibited by

s. 38 of the Business Corporations Act. In view of the finding

that the dividend was improper, it was not necessary to decide

whether the dividend transactions constituted a settlement

within the meaning of s. 91 of the Bankruptcy Act.

 

 Section 95 of the Bankruptcy Act did not apply to the

transaction leading up to the registration of the security

agreement as the impugned transaction occurred more than three

months prior to the bankruptcy and neither R.S. nor E.M. was

related to the bankrupt.

 

 The exchange of cheques and the execution and delivery of the

security agreement were made by the bankrupt with the intention

to defeat, hinder, delay or defraud the creditors of the

bankrupt. By the terms of s. 2 of the Fraudulent Conveyances

Act, the security agreement was void as against the unsecured

creditors. The saving provisions of s. 3 of the Fraudulent

Conveyances Act could not be relied on in the circumstances.

The defendants failed to show that the transactions were bona

fide.

 

 The evidence did not establish an agreement to charge
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interest on the advances made by E.M. and R.S. E.M. and R.S.

could make no claim for interest on the $200,000 indebtedness

against the bankrupt estate.

 

 Cases referred to

 

 Benallack v. Bank of British North America (1905), 36 S.C.R.

120; Caulfield, Burns & Gibson Ltd. v. Kitchen (1956), 5 D.L.R.

(2d) 669, 36 C.B.R. 59, [1956] O.W.N. 697 (H.C.J.); Koop v.

Smith (1915), 51 S.C.R. 554, 25 D.L.R. 355, 8 W.W.R. 1203;

Lloyd's Bank Ltd. v. Marcan, [1973] 2 All E.R. 359 (Ch. D.)

[affd [1973] 3 All E.R. 754, [1973] 1 W.L.R. 1387, 117 Sol.

Jo. 761 (C.A.)]; Mulcahy v. Archibald (1898), 28 S.C.R. 523; Re

Panfab Corp.; Duro Lam Ltd. v. Last, [1971] 2 O.R. 202, 15

C.B.R. (N.S.) 20, 17 D.L.R. (3d) 382 (H.C.J.)

 

Statutes referred to

 

Assignments and Preferences Act, R.S.O. 1980, c. 33, ss. 4,

 4(1), (2)

Bankruptcy Act, R.S.C. 1985, c. B-3, ss. 2 "insolvent person",

 4, 4(3)(c), 91 [am. R.S.C. 1985, c. 31 (1st Supp.), s. 70],

 95, 95(1), 101, 101(1), (2), (5)

Business Corporations Act, 1982, S.O. 1982, c. 4, s. 38 [am.

 1986, c. 57, s. 4]

Fraudulent Conveyances Act, R.S.O. 1980, c. 176, ss. 2, 3, 4

Statute of Elizabeth, 13 Eliz. 1 (Eng., 1571), c. 5

 

 

 ATTACK by trustee in bankruptcy on certain transactions as

being contrary to the Bankruptcy Act, Fraudulent Conveyances

Act and Assignments and Preferences Act.

 

 

 Harry M. Fogul, for plaintiff.

 

 James T. Beamish, for defendants.

 

 

 SAUNDERS J.:-- This was a trial of issues directed by Mr.

Justice Catzman, on September 8, 1988. The trustee attacked
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certain transactions entered into by the bankrupt. The issues

involved a dividend declaration, a security agreement and

several related transactions.

 

 The background facts are as follows:

 

 1. The bankrupt was in the business of buying and selling

footwear at the wholesale level. It dealt mainly in slow

moving, off season or discontinued product lines.

 

 2. Until July, 1987, the business was operated by Robert

Masciangelo and Vincent Gil. Members of the Gil family owned

one-half of the shares and the other half was owned by Robert

Matthew Cosmetics Inc. (R.M.C.I.). The shares of R.M.C.I. were

owned by Eva Masciangelo, the wife of Robert.

 

 3. Some time in the summer of 1987, the Gil family shares

were transferred to Eva Masciangelo. On July 27, 1987, she

transferred those shares to Frank Salvati. It was not disputed

that those transfers were part of a series of transactions

whereby the Gil interest was bought out by Salvati. Frank

Salvati said that he paid $50,000 for a one-half interest in

the enterprise. There was some difficulty and delay in

completing the arrangements with Gil. The nature and extent of

the problems are not clear from the evidence and are not

material to the issues. It is agreed that from July 27, 1987,

the business was operated by Robert Masciangelo and Frank

Salvati.

 

 4. A solicitor was engaged for the bankrupt in the

transactions. He also gave advice to some of the defendants. As

a result of a dispute, the former solicitor for the bankrupt

did not deliver the corporate records until late November or

early December. The new solicitor then prepared resolutions

which he backdated and had executed.

 

 5. The audited financial statements of the bankrupt as at

July 31, 1987 (subject to a qualification on opening inventory)

showed an excess of assets over liabilities of approximately

$75,000, notwithstanding a loss for the year under review of

approximately $12,000. The report of the auditor is dated
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October 2, 1987 but it was not released until November.

 

 6. As a result of investigations prior to acquiring an

interest in the bankrupt, Frank Salvati projected that the

retained earnings for the following year might be as high as

$235,000. On this basis, he says he planned to have distributed

$75,000 to each of the shareholders and to leave the balance of

the to be earned surplus in the company for working capital.

 

 7. On instructions received about October 5, 1987, from

Robert Masciangelo as president of the bankrupt, the solicitor

prepared and had executed a directors' resolution dated August

3, 1987 declaring a dividend of $150,000 payable on that date.

No payment was made until the following December.

 

 Based on the July 31 audited balance sheet, and on the

absence of any evidence to the contrary, the effect of the

declaration of the dividend was to cause the liabilities of the

bankrupt to exceed its assets.

 

 8. Robert Salvati is a dental surgeon and the brother of

Frank Salvati. On August 13, 1987, Robert Salvati and Eva

Masciangelo (sometimes collectively called the 'lenders') each

advanced $100,000 in cash to the bankrupt. The sum of $5,000

was used to pay legal fees and the balance of $95,000 was

deposited in the bank account of the bankrupt. The advances

were said to have been loans by the two individuals to the

bankrupt. There was no contemporaneous written agreement with

respect to the loans and in particular, the bankrupt did not

issue promissory notes or enter into a security agreement.

 

 9. As at December 1, 1987, the bankrupt was indebted to three

suppliers in the following amounts: (i) Terra Footwear Ltd. --

$32,000; (ii) Genfoot Inc. -- $116,341.70; (iii) Tarrus

Footwear Inc. -- $293,553.

 

 With respect to the indebtedness to Terra, the records

indicate that the last delivery of product was prior to April

30, 1987 when there was outstanding $112,098. The indebtedness

was reduced to $32,000 prior to December 1, 1987. The sum of

$8,000 was paid in each of the months of September and October.
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Although the account was substantially reduced, the credit

manager of Terra testified that the bankrupt did not comply

with payment arrangements that had been stipulated by Terra and

agreed to by the bankrupt.

 

 The last significant invoice from Genfoot was dated October

30, 1987 and referred to goods of the approximate price of

$34,000. A payment of $50,000 was made in October and $40,000

was paid in November. Frank Salvati said that Genfoot was not

pressing for payment in 1987. The credit manager for Genfoot

said that there had been no discussions with respect to

payments until January 1988. The product that was sold was

referred to as a ''close out" which would not have been offered

to the regular customers of Genfoot. The credit manager said

that it would not be unusual in such a sale to negotiate

special payment terms for those products.

 

 The last purchase from Tarrus was in July 1987 and there was

no payment until December 29, when $50,000 was paid.

 

 In addition, another substantial creditor, S. Gasperari

Carlo, filed a proof of claim for product delivered in October

1987 in the amount of approximately $50,000. No payment was

made to that creditor. Cheques dated in April, May and June,

1988 were not honoured.

 

 10. The bankrupt issued two cheques dated December 9, 1987

for $100,000 each to Eva Masciangelo and Robert Salvati. The

cheques were cleared by the bank of the bankrupt on December

14, 1987.

 

 11. Eva Masciangelo and Robert Salvati each issued cheques

for $100,000 dated December 10, 1987 which were deposited in

the bank account of the bankrupt. The advances were said to be

loans. No promissory note or evidence of indebtedness was

issued by the bankrupt. However, the bankrupt entered into a

general security agreement dated December 10, 1987 with Robert

Salvati and Eva Masciangelo as secured parties whereby it

granted a security interest to such parties in the assets of

the bankrupt. A financing statement evidencing such security

interests was registered on December 17, 1987.
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 12. About December 21, 1987, the bankrupt paid the dividend

declared the previous August by issuing promissory notes. There

were six promissory notes in evidence, all dated December 21,

1987 in the principal amount of $75,000 and bearing interest at

15 per cent payable semi-annually. The notes were (1) from the

bankrupt to R.M.C.I. which was endorsed by that corporation to

Eva Masciangelo; (2) from the bankrupt to Frank Salvati which

was endorsed to Robert Salvati; (3) from Eva Masciangelo to

R.M.C.I.; (4) from Robert Salvati to Frank Salvati; (5) from

the bankrupt to Eva Masciangelo; (6) from the bankrupt to

Robert Salvati.

 

 In the statement of claim, it is said that Eva Masciangelo

and Robert Salvati, on or about December 21, 1987, advanced the

sum of $75,000 each to the bankrupt. That statement was

admitted by the defendants but there is no evidence that the

bankrupt received that amount. At trial, the parties agreed

that notes (1) and (2) were issued in payment of the dividend.

Notes (3) and (4) were given back in consideration of the

endorsements on notes (1) and (2) and notes (5) and (6) were

replacement notes evidencing the indebtedness created by the

endorsements.

 

 The result of the exchange of the promissory notes was:

 

(1) that the dividend was paid, creating an indebtedness of

$150,000;

 

(2) by reason of the endorsements and the issuance of notes (5)

and (6), the indebtedness created by the dividend was payable

to Eva Masciangelo and Robert Salvati in the sum of $75,000

each;

 

(3) that indebtedness was secured under the general security

agreement entered into earlier in the month;

 

(4) Eva Masciangelo and Robert Salvati each owed $75,000 to

R.M.C.I. and Frank Salvati respectively.

 

 There was no reference or reflection of the dividend or the
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resulting indebtedness on the financial statements as at

December 31, 1987, which were prepared, reviewed and commented

on by the independent auditor of the bankrupt. The letter from

the auditor was dated February 19, 1988. Frank Salvati said the

failure to record the dividend on the books of the bankrupt or

to inform the auditors about it was an oversight.

 

 13. In late April 1988, after seeking advice from a licensed

trustee, the bankrupt informed its banker that it was

insolvent. The bank was not previously aware of the situation

although it had been pressing for the April results which had

not been provided. The bank appointed a receiver on May 6. A

creditor issued a petition in bankruptcy on May 19. On June 22,

the bankrupt consented to a receiving order being made.

 

 Frank Salvati and Robert Masciangelo testified that in

December 1987, they intended to continue carrying on the

business and did not anticipate its failure a few months later.

They attributed the failure to general economic conditions,

lower sales, competition and other factors. It is worth noting

that the inventory of the bankrupt rose from $540,000 at

December 31, 1987 to $1,200,000 at the time of the appointment

of the receiver. Accounts payable also rose from $363,000 to

$1,200,000 in the same period.

 

 The trustee attacked the declaration and payment of the

dividend on the ground that they were made at a time when the

bankrupt was insolvent or had the effect of rendering it

insolvent. The trustee also submitted that the transactions

were part of a settlement under s. 91 [am. R.S.C. 1985, c. 31

(1st Supp.), s. 70] of the Bankruptcy Act, R.S.C. 1985, c.

B-3. The trustee also attacked the general security agreement

as a preference under s. 95 of the Bankruptcy Act. The trustee

also submitted that the security agreement was void by reason

of the Fraudulent Conveyances Act, R.S.O. 1980, c. 176, as well

as by reason of the Assignments and Preferences Act, R.S.O.

1980, c. 33.

 

 The defendants submitted that the dividend was properly

declared and payable and that it fell under the security

agreement. They also submitted that the security agreement was
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valid and enforceable with respect to both the advances made to

the bankrupt and with respect to the dividend indebtedness.

 

 Before examining the impugned transactions in detail, some

preliminary comments can be made. The effect of the

transactions was to provide a secured position to Robert

Salvati and Eva Masciangelo on any liquidation of the assets of

the bankrupt. They would be behind the bank but ahead of the

unsecured creditors.

 

 Frank Salvati is a chartered accountant. His brother Robert

and Eva Masciangelo are not sophisticated in corporate affairs.

The solicitor candidly admitted that he did not understand or

participate in the December 21 dividend payment transactions.

He also had little understanding of the December 9 and 10

transactions although he prepared the security agreement and

attended to the registration of the financing statement.

 

 Robert Masciangelo, the president of the bankrupt, professed

no knowledge of security matters. He would not even admit that

the bank had a prior secured position. His evidence was not

credible but he, like the lenders, did not understand the

technical implications of the transactions although he probably

understood their purpose. Frank Salvati knew what he wanted to

do. He intended to provide security for the monies advanced and

for the payment of the dividends. He planned and directed the

transactions and the others went along with him. In general, he

was not a credible witness and, as in many similar situations,

what was done is more significant in determining intent than

the subsequent expression of intent at trial.

 

                          THE DIVIDEND

 

 The corporate records show that a dividend in the aggregate

amount of $150,000 was declared by the bankrupt on August 3,

1987. The financial condition of the bankrupt at that time was

set out in the audited financial statements as at July 31,

1987. They showed an excess of assets over liabilities and

capital of approximately $75,000. On December 20, 1987, the

dividend was paid by promissory notes to the shareholders. The

unaudited financial statements as at the following December 31,
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showed an excess of assets over liabilities and capital of

approximately $141,000.

 

 Section 38 [am. 1986, c. 57, s. 4] of the Business

Corporations Act, 1982, S.O. 1982, c. 4, which governs the

affairs of the bankrupt, provides for the declaration and

payment of dividends. Subsection (3) of that section says in

part:

 

   (3) The directors shall not declare and the corporation

 shall not pay a dividend if there are reasonable grounds for

 believing that,

 

                           . . . . .

 

  (b)  the realizable value of the corporation's assets would

 thereby be less than the aggregate of,

 

 (i)   its liabilities, and

 

 (ii)   its stated capital of all classes.

 

 Section 101 of the Bankruptcy Act provides in part,

 

   101(1) Where a corporation that is bankrupt has within

 twelve months preceding its bankruptcy paid a dividend

 ... the court may, on the application of the trustee, inquire

 into whether the dividend was paid ... at a time when the

 corporation was insolvent or whether the payment of the

 dividend ... rendered the corporation insolvent.

 

                           . . . . .

 

   (5) For the purposes of an inquiry ... the onus of proving

 that the corporation was not insolvent when a dividend was

 paid ... or that the payment of a dividend ... did not render

 the corporation insolvent lies on the directors and the

 shareholders of the corporation.

 

 "Insolvent person" is defined in s. 2 of the Bankruptcy Act

as follows:
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 "insolvent person" means a person who is not bankrupt and who

 resides or carries on business in Canada, whose liabilities

 to creditors provable as claims under this Act amount to one

 thousand dollars, and

 

  (a)  who is for any reason unable to meet his obligations as

 they generally become due,

 

  (b)  who has ceased paying his current obligations in the

 ordinary course of business as they generally become due, or

 

  (c)  the aggregate of whose property is not, at a fair

 valuation, sufficient, or, if disposed of at a fairly

 conducted sale under legal process, would not be sufficient

 to enable payment of all his obligations, due and accruing

 due ...

 

 The financial condition of the bankrupt at the time of the

declaration of the dividend was as set out in the financial

statements as at the previous July 31. The statements were

subject to a qualification on the amount of the opening

inventory. There was no evidence that an adjustment was

necessary, that the liabilities were overstated or that the

stated value of the assets were less than their realizable

value. On the basis of the financial statements and the absence

of evidence to the contrary, I conclude that the declaration of

the dividend on August 3 was contrary to s. 38 of the Business

Corporations Act.

 

 More important was the payment of the dividend on the

following December 20. The unaudited financial statements

showed an excess of assets over liabilities and capital of

approximately $141,000. The declaration and payment of the

dividend were not reflected in those financial statements. If

they had been, the liabilities would have exceeded the assets

by about $9,000. There was no evidence that the liabilities

were overstated. There was evidence to the effect that the

value of the assets shown on the statement substantially

exceeded the amount that would have been realized at a fairly

conducted sale under legal process. That evidence was given by
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Mr. Marvin Zweig, a chartered accountant and a licensed

trustee, who was an employee of the receiver when the assets

were disposed of. Mr. Zweig was of the opinion that the assets

as set out on the balance sheet as at December 31, 1987 were

substantially overstated in value. On this issue, I would

prefer his evidence over that of Frank Salvati and Robert

Masciangelo. He based his opinion on the amounts realized on

the disposition of the inventory, the collectibility of the

accounts receivable and an analysis of the financial records

relating to deposits, prepaid expenses and fixed assets. He

conceded that the time of the sale of the inventory and the

fact that the sale was out of the ordinary course of business

would have had an adverse effect on the amount realized. Taking

a conservative view of his evidence, I have no difficulty in

finding that as at December 31, 1987, the aggregate of the

property of the bankrupt, if disposed of at a fairly conducted

sale under legal process, would not have been sufficient to

enable payment of all obligations due and accruing. This would

have been so without regard to the dividend payment. I find

that the amount of the realizable value of the assets would

have been reduced by at least $200,000 from the amount shown on

the balance sheet. It follows that, at the time of the

purported payment of the dividend, the bankrupt was an

insolvent person within the meaning of the Bankruptcy Act.

Furthermore, the payment of the dividend was prohibited by s.

38 of the Business Corporations Act.

 

 The payment of the dividend was based on the projections made

by Frank Salvati in the summer of 1987 that the operations for

the next year would be profitable to an extent that would

permit the payment of such a dividend and leave the bankrupt

with sufficient working capital. The results in the first five

months were positive but not in line with the projection. Frank

Salvati had estimated earnings for the year at $235,000. The

net income for the five-month period before an unusual item and

income taxes was $25,000. Robert Masciangelo said that the

intention was to evidence the dividend obligation by promissory

notes and pay off those notes when cash became available. In

most corporations, the declaration and payment of a dividend

does not take place until there is a cash surplus available for

distribution. In any event, the intention is not significant.
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If the financial condition of a corporation does not permit the

declaration and payment of a dividend, certain consequences

follow under the Business Corporations Act and the Bankruptcy

Act. Directors are liable to the corporation for payments made

contrary to s. 38 of the Business Corporations Act.

Shareholders may also be required to repay money or property

received by them with respect to an improper dividend. Section

101(2) of the Bankruptcy Act provides that where it is found

that a payment of a dividend was made when the corporation was

insolvent, the court may give judgment in favour of the trustee

against the directors and those recipient shareholders who are

related to one or more directors.

 

 No cash was paid. Instead, the dividend was paid by

promissory notes. By a series of note transactions, the

dividend indebtedness was transferred to Robert Salvati and Eva

Masciangelo and thus became secured under the general security

agreement. Neither Robert Salvati nor Eva Masciangelo are

directors or shareholders of the bankrupt so they could not be

liable for judgment under s. 101(2). However, Frank Salvati and

R.M.C.I. could be so liable. The trustee did not ask for

judgment. If the dividend were found to be improper, both

parties were content with a declaration that the dividend was

prohibited under s. 38 and that payment was made when the

bankrupt was insolvent. On that basis, the bankrupt estate

could be administered as if the dividend had never been

declared or paid.

 

 It was submitted that the bankrupt was insolvent on December

20, 1987 because it had ceased paying its current obligations

in the ordinary course of business as they generally became

due. The business of the bankrupt was not that of a typical

clothing wholesaler. The bankrupt dealt in end-of-season

surplus and other slow-moving goods. It took the goods off the

hands of manufacturers and tried to find a market for them. It

was sometimes necessary to warehouse goods for a lengthy period

until a buyer could be found. I accept the evidence given on

behalf of the defendants that payment terms were flexible and

subject to negotiated revision.

 

 There were substantial overdue debts to the creditors
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previously referred to. There was some evidence that agreed

payment arrangements had not been met. Notwithstanding, I am

not prepared, in all the circumstances, to find that the

bankrupt had, on December 20, 1987, ceased paying its current

obligations in the ordinary course of business as they

generally became due. This finding does not affect the result

as I have already found the bankrupt to have been insolvent by

reason of the excess of liabilities over the value of the

assets.

 

 The trustee submitted that the dividend transactions

constituted a settlement within the meaning of s. 91 of the

Bankruptcy Act. The trustee said that the effect of the

transaction was to enable the bankrupt on a liquidation to pass

out $150,000 representing equity to relatives of the directors

and shareholders because of the security agreement. In view of

the finding that the dividend was improper, it is not necessary

to reach a conclusion on that submission.

 

                 THE GENERAL SECURITY AGREEMENT

 

 The trustee attacked the general security agreement under

three statutes: s. 95 of the Bankruptcy Act, s. 2 of the

Fraudulent Conveyances Act, and s. 4 of the Assignments and

Preferences Act.

 

 An essential element under each statute is the intention of

the bankrupt.

 

 1. Section 95(1) of the Bankruptcy Act deals with

transactions made with a view of giving a creditor a preference

over other creditors.

 

 2. Section 2 of the Fraudulent Conveyances Act deals with

transactions made with intent to defeat, hinder, delay or

defraud creditors or others.

 

 3. Section 4(1) of the Assignments and Preferences Act deals

with transactions made with intent to defeat, hinder, delay or

prejudice creditors. Section 4(2) adds the intent to give an

unjust preference over other creditors.
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 On or about August 20, 1987, each of Robert Salvati and Eva

Masciangelo advanced $100,000 to the bankrupt. There is no

dispute that the advances were intended to be loans. No

promissory notes were issued and there was no written evidence

of the indebtedness. All the defendants testified that it was

the intention that the loans would be secured. The solicitor

said he discussed a debenture with Frank Salvati and Robert

Masciangelo. It was to be in terms similar to those in a

shareholders' agreement he had prepared involving Masciangelo

and other parties. Frank Salvati said that he never saw that

agreement. The solicitor did not recall discussing security

with either Robert Salvati or Eva Masciangelo.

 

 The solicitor said that he had prepared a draft security

agreement in April in connection with an earlier proposed

transaction. He was unable to produce a copy of it. His

evidence indicated a lack of familiarity with security

transactions. He may have been confusing the security agreement

with the shareholders' agreement he had prepared. The only

security agreement in evidence was the agreement dated December

10, 1987 which was executed by the bankrupt.

 

 The evidence of the solicitor as to the reason the security

agreement was not executed until December is far from clear. He

said that he needed the corporate records to check the names of

the officers and directors and that he was waiting for advice

from Robert Masciangelo that the "deal" had been consummated.

His explanation is hard to understand. The funds constituting

the advance had gone through his trust account and he knew they

had been received by the bankrupt. Robert Masciangelo and Frank

Salvati were operating the business although Vincent Gil may

still have been on the premises. All matters involving Gil had

not been completely settled. If security was to be taken, that

was the time to have done it. If the solicitor had received

instructions, he had in his possession, or could have obtained,

the necessary information to prepare the document. He agreed

that the preparation would have been his responsibility and not

that of the previous solicitor.

 

 When he did receive the corporate records, he prepared some
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resolutions. He said he backdated them and had them executed.

For example, the resolution declaring the dividend was

backdated to August 3, 1987. He did not backdate the security

agreement to August 20 or the resolution authorizing it.

Instead, he prepared and had executed an agreement and

resolution each dated December 10, 1987. He said he did not

prepare security for the earlier advance on the advice of

counsel.

 

 The solicitor said that advice received from counsel was to

the effect that if the advances were to be secured, new

consideration was required. He said that he instructed his

clients of that requirement. He did not make the arrangements.

He apparently did no more than prepare the security agreement

and resolution, have them executed and attend to the

registration of the financing statement.

 

 On December 9, 1987, the bankrupt issued cheques for $100,000

each to Robert Salvati and Eva Masciangelo. On the next day,

they each deposited cheques in like amount in the bank account

of the bankrupt. The December 9 cheques were cleared on

December 14. Robert Masciangelo said that the transactions were

discussed with the bank. It was arranged that the bankrupt

might issue cheques in the aggregate amount of $200,000 on

December 9, provided the equivalent funds were immediately re-

deposited.

 

 It was submitted that the dominant intent of the transactions

on December 9 and 10 was to carry out an agreement made the

previous August to secure the advances made August 20. I find,

on the evidence, there was no such agreement. At the most,

there might have been discussions about the desirability of

taking security. The funds were advanced without an agreement

or anything in writing about it. Even when the corporate

records were available and backdated resolutions were prepared,

there was nothing said about an agreement to give security in

August. The advice said to have been received from counsel that

new consideration was required and the mechanics of the

exchange of cheques are consistent with there being no

enforceable agreement to give security in existence. I find on

the balance of probabilities that the solicitor did not receive
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instructions to prepare the security agreement until some time

in December 1987.

 

 On December 9, the loans made in the previous August were

paid off. Identical amounts were advanced the next day by the

same lenders. As the December 9 cheques did not clear until

five days later, there was no adverse affect on the bank

balance of the bankrupt. There was no change in the

relationship of the parties. The bankrupt remained indebted to

each of Robert Salvati and Eva Masciangelo in the amount of

$100,000.

 

 The obvious effect of the transaction was to convert

unsecured loans into secured loans. In the absence of any

evidence to the contrary, it may be inferred that the bankrupt

intended that effect. The result was to put the lenders ahead

of the unsecured creditors.

 

 The defendants submitted that what was done was not a last

ditch attempt to shore up the indebtedness but rather that the

security was granted in the honest belief that the business

would carry on. I recognize that not all security taken for

past indebtedness is improper. However, I cannot accept the

defendants' view of the evidence. The operating results for the

five-month period were considerably below expectations. Four

months later the bankrupt found it necessary to confess its

insolvency. While Frank Salvati and Robert Masciangelo might

have had some hope for success, the situation was precarious at

best. The increase in the purchase of inventory with the

consequent increase in the unsecured payables was consistent

with an effort by them to protect the personal liability on the

guarantees to the bank as well as the advances and dividend

payments which had been secured.

 

 The transactions on December 9 and 10 had no other purpose or

effect than to provide security for the advances and to set the

stage for placing the purported dividend under the security

agreement. They were artificial transactions devised by Frank

Salvati. They were part of a scheme whereby, in the event of

bankruptcy or receivership, the bank indebtedness would be

discharged and the funds supplied by the defendants would be
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recouped. The discharge of the bank indebtedness would have had

the effect of removing the liability of the defendants who had

guaranteed the indebtedness.

 

 It is significant that the impugned transaction was made to a

close relative of one shareholder and to the controlling

shareholder of the other. While the transactions did not result

in a retention of a benefit by the bankrupt, they were of

considerable benefit to the defendants. As at December 31,

1987, there was secured bank indebtedness of $450,000 and

secured indebtedness to the lenders of $350,000 for a total of

$800,000. As previously found, the realizable assets of the

bankrupt at that date was no more than $872,000. It can be seen

that the effect of the security transaction was to leave very

little for the unsecured creditors who then had claims of

approximately $380,000.

 

 In my opinion, the trustee has established the requisite

intent of the bankrupt under the three statutes.

 

                SECTION 95 OF THE BANKRUPTCY ACT

 

 The impugned transactions occurred in December 1987. The

effective date of the bankruptcy was May 19, 1988. The

transactions are, therefore, outside the three-month period

stipulated in s. 95(1).

 

 The three-month period is extended to 12 months if the

lenders are related to the bankrupt within the meaning of s. 4

of the Bankruptcy Act. In my opinion, neither Robert Salvati

nor Eva Masciangelo were so related. Neither controlled the

bankrupt or belonged to a related group that controlled it. The

shareholders were R.M.C.I. and Frank Salvati who each owned

one-half of the outstanding shares. There was no evidence drawn

to my attention that either controlled the bankrupt. Nor was

there any such evidence that the two shareholders formed a

related group.

 

 The trustee submitted that each of the shareholders had the

right to acquire the shares of the other and therefore should,

for the purpose of control, be considered an owner of all the
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shares (s. 4(3)(c) of the Bankruptcy Act). The submission was

based on a draft shareholders agreement which had been prepared

when another person was negotiating to purchase the Gil shares.

The agreement contained a provision requiring any party who

desired to "withdraw" from the corporation to first offer his

shares to the others. If the offer was not accepted, the shares

could be sold to an outside party on specified terms and

conditions. A shareholder would only have the right to acquire

if an offer were to be made. As previously stated, Frank

Salvati said he never saw the draft agreement. There is no

evidence that a buy-sell agreement was ever discussed. The

evidence does not support a finding that either shareholder had

a right to acquire the shares of the other.

 

 The trustee also submitted that on December 10, 1987, Eva

Masciangelo owned one-half of the shares of the bankrupt

directly and the other half indirectly as the sole shareholder

of R.M.C.I. That submission was based on the evidence that the

corporate records, including the resolution approving the

transfer of shares to Frank Salvati, were not executed until

some time after December 10. Assuming that to be the case, it

is clear from the evidence that Frank Salvati became a

beneficial owner of the shares in the previous summer and that

on December 10, Eva Masciangelo did not control the bankrupt.

 

 As neither Robert Salvati nor Eva Masciangelo were related to

the bankrupt, it follows that s. 95 does not apply to the

situation before the court because the impugned transactions

occurred more than three months prior to the bankruptcy.

 

                 THE FRAUDULENT CONVEYANCES ACT

 

 As stated previously, I am of the opinion that the exchange

of cheques and the execution and delivery of the security

agreement were made by the bankrupt with the intention to

defeat, hinder, delay or defraud the creditors of the bankrupt.

By the terms of s. 2 of the Fraudulent Conveyances Act, the

security agreement is void as against the unsecured creditors,

subject to ss. 3 and 4 which provide:

 

   3. Section 2 does not apply to an estate or interest in
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 real property or personal property conveyed upon good

 consideration and bona fide to a person not having at the

 time of the conveyance to him notice or knowledge of the

 intent set forth in that section.

 

   4. Section 2 applies to every conveyance executed with the

 intent set forth in that section notwithstanding that it was

 executed upon a valuable consideration and with the

 intention, as between the parties to it, of actually

 transferring to and for the benefit of the transferee the

 interest expressed to be thereby transferred, unless it is

 protected under section 3 by reason of bona fides and want of

 notice or knowledge on the part of the purchaser.

 

 There are three requirements for the applicability of s. 2.

They are (1) good consideration; (2) bona fide conveyance; and

(3) absence of notice or knowledge of the s. 2 intent.

 

(1)  Good consideration

 

 The aggregate amount of $200,000 was advanced by the lenders

in August 1987. The purpose of the impugned transactions was to

provide security for those earlier advances. That circumstance

does not take the transactions out of s. 2. Past consideration

can be good consideration (Mulcahy v. Archibald (1898), 28

S.C.R. 523, at p. 529; Re Panfab Corp.; Duro Lam Ltd. v. Last,

[1971] 2 O.R. 202, 15 C.B.R. (N.S.) 20, 17 D.L.R. (3d) 382

(H.C.J.), at p. 208 O.R., p. 26 C.B.R. (N.S.).

 

(2)  Bona fide conveyance

 

 The words bona fide constitute a separate and distinct

requirement to be met before s. 3 can be applicable. Reading

the section along with s. 2, it appears that a transaction made

to defeat, hinder, delay or defraud creditors and others may

still be bona fide. If that were not so, s. 3 would never be

applicable. In my opinion, the words refer to the good faith of

the transferees which, in this case, were the lenders. They may

also refer as well to the good faith of the bankrupt.

Furthermore, it is my opinion that a transaction may not be

bona fide even if the transferee has no notice or knowledge of
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the s. 2 intent.

 

 In Lloyds Bank Ltd. v. Marcan, [1973] 2 All E.R. 359 (Ch. D.)

[affd [1973] 3 All E.R. 754, [1973] 1 W.L.R. 1387, 117 Sol.

Jo. 761 (C.A.)], Vice Chancellor Pennycuik was considering the

modern English version of the Statute of Elizabeth, 13 Eliz. 1

(Eng., 1571), c. 5. He said at pp. 368-69 All E.R.:

 

 So it seems to me that a transferee seeking to take advantage

 of this subsection must establish both the requirements of

 the subsection, ie there must be a conveyance for valuable or

 for good consideration in either case in good faith, and the

 person must not have notice of the intent to defraud.

 

   I find great difficulty in seeing what is meant by the

 first requirement. Whose good faith is intended? Does the

 requirement add anything, and, if so, what, to what is

 already contained in sub-s (1) (sec. 2) and in the second

 requirement of sub-s (3) (sec. 3)? Counsel for Mr. and Mrs.

 Marcan contended that the words "in good faith", which

 reproduce the words "bona fide" from s 6 of the Statute of

 Elizabeth, indicate that the transaction must be a genuine

 one as between the parties. I was referred to a statement of

 Kay L.J. in Mogridge v. Clapp, [1892] 3 Ch. 382 at 401, under

 another section of the Act then in force, in which he says:

 "Good faith in that connection must mean or involve a

 belief that all is being regularly and properly done".

 

 Once the intent under s. 2 has been established, the onus is

on the defendants to show that s. 3 is applicable. This is

particularly so where there are close family relationships. In

Koop v. Smith (1915), 51 S.C.R. 554, 25 D.L.R. 355, 8 W.W.R.

1203, Mr. Justice Duff said at p. 558 S.C.R., p. 358 D.L.R.:

 

 ... but I think it is a maxim of prudence based upon

 experience that in such cases a tribunal of fact may properly

 act upon that when suspicion touching the reality or the bona

 fides of a transaction between near relatives arises from the

 circumstances in which the transaction took place then the

 fact of relationship itself is sufficient to put the burden

 of explanation upon the parties interested and that, in such
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 a case, the testimony of the parties must be scrutinized with

 care and suspicion; and it is very seldom that such evidence

 can safely be acted upon as in itself sufficient.

 

 The monies were advanced in August. No security was given for

the advance and there was no agreement to give it, although the

matters might have been discussed. In December, the lenders

received cheques in payment and the next day, they issued

cheques to the bankrupt in identical amounts. These

transactions were not drawn to the attention of either of the

lenders when they testified. In cross-examination, Robert

Salvati said that something was done in December but that is

all that he could recall about it. Eva Masciangelo was not

asked about the exchange of cheques.

 

 The transactions were artificial and had no substance. In my

opinion, they were not genuine transactions. Even if the

lenders were unaware of their exact implications, they must

have been aware of their artificiality. In the absence of any

explanation, they must be taken to have known that the only

purpose for the otherwise purposeless exercise was to give them

some advantage over the other creditors. There are two

possibilities. First, that they were told the purpose. If that

is so, Robert Salvati has either forgotten or was not admitting

it. The second possibility is that they made no inquiry but

simply did as they were asked. In my opinion, participating

without inquiry in purposeless transactions by issuing and

receiving cheques for substantial amounts of money is not

participating in a bona fide transaction. The security

agreement was part of those transactions.

 

 I would therefore conclude that the defendants have failed to

show that the transactions were bona fide.

 

(3)  Notice or knowledge of intent

 

 The intent of the bankrupt operating through the directing

mind of Frank Salvati has been established. The evidence does

not support a finding that either of the lenders had notice or

knowledge of that intent. However, for reasons already stated,

the defendants have failed to show absence of such notice or
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knowledge.

 

 As the transactions under which it was created were not bona

fide, the security agreement is void against the creditors

defeated, hindered, delayed or defrauded thereby.

 

              THE ASSIGNMENTS AND PREFERENCES ACT

 

 In light of the finding under the Fraudulent Conveyances Act,

it is not necessary to consider in detail the Assignments and

Preferences Act. As in the case of the former statute, I have

already determined that the bankrupt had the requisite intent

required for s. 4(1) and 4(2). Although there is no such

requirement in the statute, it appears that a concurrent

fraudulent intent on the part of the lenders must be shown.

(See Benallack v. Bank of British North America (1905), 36

S.C.R. 120, at p. 128; Caulfield, Burns & Gibson Ltd. v.

Kitchen (1956), 5 D.L.R. (2d) 669, 36 C.B.R. 59, [1956] O.W.N.

697, 698 (H.C.J.).) As previously stated, the evidence does not

support a finding of concurrent intent.

 

                            INTEREST

 

 The lenders claimed interest at the rate of 15 per cent per

annum on the advances made by them on August 20, 1987. The

trustee does not dispute that they are each owed $100,000 but

does dispute the claim for interest. The issue was not raised

in the pleadings. However, the parties agree that it should be

dealt with at this time.

 

 No promissory notes were issued at the time of the August

advance. The lenders each said that it was their understanding

that the advance would bear interest at 15 per cent per annum.

The draft shareholders agreement previously referred to called

for interest on shareholders loans at the prime rate plus one

per cent. Frank Salvati said he never saw that document. The

solicitor does not remember showing the document to him or

recommending its use. He had very little contact with the

lenders and did not recall discussing interest with them. There

were also no promissory notes issued in December when the

lenders delivered cheques and the security agreement was
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delivered. The notes issued in payment of the purported

dividend on December 21 did bear interest at 15 per cent per

annum.

 

 The financial statements as at December 31, 1987 were

prepared by the independent auditors who conducted a review and

delivered written comments on February 19, 1988. The balance

sheet shows under liabilities: "Shareholders Advances (Note 4)

$200,000". Note 4 says:

 

 The shareholders' advances are non-interest bearing,

 unsecured, with no fixed terms of repayment.

 

 There were no shareholders' advances shown on the statement

as at July 31, 1987. It is common ground that the reference to

shareholders' advances in the balance sheet is to the monies

advanced by Robert Salvati and Eva Masciangelo. Frank Salvati

said that the failure to advise the auditors of the correct

terms was "somewhat of an oversight". I find that it was more

than that. I find that Frank Salvati or someone with authority

to speak to the auditors told them that the advances were non-

interest-bearing, unsecured with no fixed terms of

repayment.

 

 When the statements were received, Frank Salvati made some

changes. He added an interest liability of $12,500 which is

equivalent to 15 per cent on $200,000 for a period of five

months. It is noted that he did not provide for interest on the

dividend transaction although he did add $150,000 to the

liabilities to reflect that obligation. The changes that he

made would have to have been done by him after February 19,

1988.

 

 The ledger of the bankrupt also records a debit item of

$12,500 as at December 31, 1987. A note was entered against the

item to the effect that it was to record payment of interest

expense of a loan to the company for five months at 15 per cent

per annum. On the evidence, I find that entry must have been

made after February 19, 1988 or it would have been included in

the financial statements or commented upon by the auditors.
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 There was no demand by the lenders for either interest or the

repayment of the loans until May 21, 1988. Frank Salvati said

that interest may have been discussed and questions asked.

 

 In my opinion, there was no agreement to charge interest on

the advances. Apart from the testimony of the lenders and Frank

Salvati, the evidence is inconsistent with such an agreement. I

cannot accept the evidence of the defendants on this point.

 

 The late effort to provide for interest was ineffective. No

demand for repayment was made and there is no evidence of other

consideration given for the accrual of interest on the books of

the bankrupt. The entries were made no earlier than February

1988, which was about two months prior to the admitted

insolvency. A demand was made on May 19 and acknowledged on the

following May 23. The latter date was subsequent to the

effective date of the bankruptcy. The lenders can make no claim

for interest on the $200,000 indebtedness against the bankrupt

estate.

 

                           CONCLUSION

 

 The purported declaration and payment of the dividend were

prohibited under s. 38 of the Business Corporations Act and the

payment was made at a time when the bankrupt was an insolvent

person within the meaning of the Bankruptcy Act. By reason of

s. 2 of the Fraudulent Conveyances Act, the security agreement

is void as against creditors and others defeated, hindered,

delayed or defrauded thereby.

 

 Robert Salvati and Eva Masciangelo are not entitled to claim

interest against the estate on the monies advanced by them.

 

 No order is made with respect to costs at this time. If the

parties wish to make submissions on costs, they may do so

either by exchanging and filing memoranda or by arranging an

attendance.

 

                                             Order accordingly.

INVT CRPT
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GIUSEPPE ALESSANDRO, a bankrupt, )  for the Defendants 
GREGORINA ALESSANDRO, ALBA 
ALESSANDRO and A. Farber & Partners 
Inc., Trustee in bankruptcy of the estate of the 
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)
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HEARD:  September 17, 18, 20 and 
                 23, 2002 
                   

   
ROULEAU J.: 
 
I.  INTRODUCTION 
[1]      This action was brought by Cesidio and Elisa Conte (“Cesidio” and “Elisa” respectively) 
to set aside two non arm’s length transactions and to declare them fraudulent and void. The first 
non arm’s length transaction was a conveyance of 1629 James Street, Tiny, Ontario (“the 
property”) from the defendant Giuseppe Alessandro (“Joe”) to his wife, the defendant Gregorina 
Alessandro (“Gregorina”). The second non arm’s length transaction was a $225,000 mortgage 
placed on the property by Gregorina in favour of her daughter, the defendant Alba Alessandro 
(“Alba”). The plaintiffs also sought other ancillary relief, and the defendants counterclaimed 
seeking declarations that the property is in fact beneficially owned by Gregorina and that Alba’s 
mortgage is valid. 

[2]      The issue in this action is whether the two transfers of property were fraudulent 
conveyances: the transfer of property from an insolvent husband to his wife and the subsequent 
mortgage of the property by the wife to their daughter. I have concluded that both transactions 
are fraudulent conveyances. 
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II. THE FACTS 

[3]      The plaintiff Cesidio died before trial, and the action was continued by his estate. As his 
death was anticipated, the parties videotaped his testimony which was admitted at trial.  

[4]      The defendant Joe declared bankruptcy in February 2002 and, by order of Wilson J., the 
plaintiffs were allowed to continue the present action. The trustee in bankruptcy decided not to 
continue to defend the action and consented to judgment against the bankrupt. For purposes of 
the trial, therefore, only the defendants Gregorina and Alba defended. 

A) THE DEBT 

[5]      Cesidio and Joe were former partners with two others in a lumber business. In the late 
1980s, Joe bought out Cesidio for $400,000 made up of $50,000 cash and a $350,000 promissory 
note due February 1, 1993. When the note became due in February 1993, the plaintiffs demanded 
payment but the debt was not paid. Cesidio brought an action for recovery of the $350,000 which 
resulted in the judgment of Cameron J. dated April 3, 1996. This judgment awarded Cesidio and 
Elisa Conte $413,768.33 and solicitor and client costs. The judgment bears interest at 10% 
annually. 

[6]      Despite repeated attempts at collection including a judgment debtor examination, nothing 
has been paid on this debt. As at the 17th day of September 2002, I was advised that the value of 
the judgment, with interest, was $642,831.74.  

B) THE PROPERTY 

[7]      In 1972, a numbered company purchased the property that was, at the time, a vacant 
cottage lot near Georgian Bay. Shortly thereafter the defendant Joe took title of the property in 
his name “to uses.” Although there is conflicting evidence on the point, it appears that the 
property was purchased as part of an arrangement among several partners to acquire a series of 
properties, divide these into building lots and resell them at a profit. Because the partners were 
purchasing several adjoining lots, they purchased these in a sort of “checker board” arrangement 
putting properties in their names, in the names of their spouses or in joint ownership. 

[8]      According to the testimony of one of the partners, Giuseppe Marchese, the property was 
one of five properties acquired by him and three other partners, the defendant Joe, Raffaele 
Morano and Domenic Scroll. Four of the properties (the “Block D properties”) were adjoining, 
and these were registered in each of the names of the defendants, Gregorina and Joe, and in the 
names of Raffaele “to uses” and Mariaella Morano. The property which was not adjoining to the 
others was, as set out above, registered in the name of the defendant Joe “to uses.” The sale of 
the Block D properties generated sufficient monies to cover the full purchase price of the five 
properties. Therefore the remaining property held by Joe for the four partners was the “profit” of 
the four partners.  
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[9]      According to Giuseppe Marchese, sometime later Joe bought out the interest in the 
property owned by the three other partners paying $3,000 to each of them. No transfer was 
necessary since the property was already in Joe’s name. 

[10]      In August 1994 the property was transferred from Joe “to uses” to Gregorina for nominal 
consideration. The land transfer tax affidavit stated that the consideration was $2.00 and that 
Gregorina “has been the sole beneficial owner during the entire period the lands had been 
registered in the name of Joe.” 

C) THE MORTGAGE 

[11]      In October 1996, Alba registered a mortgage in the amount of $225,000 against the 
property. Alba testified that the consideration for the mortgage was a series of payments made by 
her to Gregorina during the period December 1993 to April 3, 1995. This series of advances had 
been made under an agreement entered into among the three defendants in December 1993 (the 
“loan agreement”). According to Alba the advances were made because her mother needed the 
money.  

[12]      There was a series of thirteen cheques totalling $258,500 entered into evidence. The 
defendants claimed the cheques were advances made pursuant to the loan agreement. Although 
the cheques were all drawn on Alba’s account, Joe signed every cheque but one. The three 
payees of the cheques were Alessandro Holding Ltd., Joe Alessandro, and Joe and Gregorina 
Alessandro jointly. Little is known of the source and use of these funds as the bank statements 
were not entered into evidence. Alba testified that by the time she reached her early twenties, she 
had made hundreds of thousands of dollars trading in penny stocks. Again, no documentation 
was provided in support of this. It also appeared from Joe’s testimony that he was a member of 
the Board or may have played some role in one or more of the companies, the stock of which 
Alba traded and profited from.  

[13]      Pursuant to the terms of the loan agreement, the advances of $258,500 would have 
become due in April 1997. It appears that there was no repayment of these sums. 

[14]      The mortgage was registered in October 1996, and full payment was due one year later. 
During the first year of the mortgage, Gregorina paid interest. However, on October 1, 1997, 
when the balance became due, payments stopped, and the mortgage went into default. 

D) CHRONOLOGY 

[15]      The plaintiffs suggest that much can be inferred from the timing of various events. They 
have put forward a chronology setting out the dates of various key events. I agree that the timing 
is important and therefore will set out some of the key dates and events in this judgment. They 
are as follows: 
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September 26, 1972 Purchase of the subject property by Joe “to uses” 

February 1, 1988 Joe purchases the lumber business from Cesidio and Elisa for 
$400,000; $50,000 payable in cash and the balance of $350,000  
by promissory note 

February 11, 1993 Demand for payment by the plaintiffs of the $350,000 note 

December 3, 1993 Loan agreement among Alba, Joe and Gregorina pursuant to 
which Alba agrees to advance sums to Joe and Gregorina in the 
future. The agreement includes a recital that Joe holds the 
property in trust for Gregorina 

      December 6, 1993 

 

First advance made under the loan agreement. It is a $5,000 
cheque to Alessandro Holdings Ltd. 

June 7, 1994 Statement of Claim issued by Cesidio and Elisa to obtain 
repayment of the $350,000 debt 

August 30, 1994 Transfer of the property from Joe to Gregorina for $2 

April 3, 1996 Judgment of Justice Cameron in the debt action granting 
judgment in the amount of $413,768.33, plus post-judgment 
interest at 10%. Included in the reasons for Justice Cameron is 
the statement that alleged oral agreements put forward by Joe 
did not occur and that Justice Cameron did not believe Joe. 

July 3, 1996 Examination in aid of execution of Joe 

October 4, 1996 Execution of charge on the property by Gregorina and Joe in 
favour of their daughter Alba 

November 14, 1996 Statement of claim in the present action is issued. 

III. ISSUES 
[16]      The issues in this case are as follows: 
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(a) was the transfer from Joe to Gregorio a fraudulent conveyance? 

(b) was the mortgage from Gregorina to Alba a fraudulent conveyance? 

(c) Did the plaintiffs and defendants settle the claim before the trial? 

IV. THE LAW  
A) STATUTORY FRAMEWORK 

 
[17]      The plaintiffs rely principally on two statutes, the Fraudulent Conveyances Act R.S.O. 
1990, c.F-29 and the Assignments and Preferences Act, R.S.O. 1990, c.A-33. 

[18]      The relevant portions of the Fraudulent Conveyances Act are as follows: 

  2.  Every conveyance of real property or personal property and 
every bond, suit, judgment and execution heretofore or hereafter 
made with intent to defeat, hinder, delay or defraud creditors or 
others of their just and lawful actions, suits, debts, accounts, 
damages, penalties or forfeitures are void as against such persons 
and their assigns. R.S.O. 1990, c. F.29, s. 2. 
 
  3.  Section 2 does not apply to an estate or interest in real 
property or personal property conveyed upon good consideration 
and in good faith to a person not having at the time of the 
conveyance to the person notice or knowledge of the intent set 
forth in that section. R.S.O. 1990, c. F.29, s. 3. 
  

[19]      The relevant portions of the Assignments and Preferences Act are as follows: 

Nullity of gifts, transfers, etc., made with intent to defeat or 
prejudice creditors 

 
  4.-(1)  Subject to section 5, every gift, conveyance, assignment or 
transfer, delivery over or payment of goods, chattels or effects, or 
of bills, bonds, notes or securities, or of shares, dividends, 
premiums or bonus in any bank, company or corporation, or of any 
other property, real or personal, made by a person when insolvent 
or unable to pay the person's debts in full or when the person 
knows that he, she or it is on the eve of insolvency, with intent to 
defeat, hinder, delay or prejudice creditors, or any one or more of 

20
02

 C
an

LI
I 2

01
77

 (
O

N
 S

C
)



 

 

 

 

- Page 6 - 

 

 

 

them, is void as against the creditor or creditors injured, delayed or 
prejudiced. R.S.O. 1990, c. A.33, s. 4 (1). 
  
  (2)  Subject to section 5, every such gift, conveyance, assignment 
or transfer, delivery over or payment made by a person being at the 
time in insolvent circumstances, or unable to pay his, her or its 
debts in full, or knowing himself, herself or itself to be on the eve 
of insolvency, to or for a creditor with the intent to give such 
creditor an unjust preference over other creditors or over any one 
or more of them is void as against the creditor or creditors injured, 
delayed, prejudiced or postponed.  

 
(3)  Subject to section 5, if such a transaction with or for a creditor 
has the effect of giving that creditor a preference over the other 
creditors of the debtor or over any one or more of them, it shall, in 
and with respect to any action or proceeding that, within sixty days 
thereafter, is brought, had or taken to impeach or set aside such 
transaction, be presumed, in the absence of evidence to the 
contrary, to have been made with the intent mentioned in 
subsection (2), and to be an unjust preference within the meaning 
of this Act whether it be made voluntarily or under pressure.  
 
Assignments for benefit of creditors and good faith sales, etc., 
protected 
  5.(1)  Nothing in section 4 applies to an assignment made to the 
sheriff for the area in which the debtor resides or carries on 
business or, with the consent of a majority of the creditors having 
claims of $100 and upwards computed according to section 24, to 
another assignee resident in Ontario, for the purpose of paying 
rateably and proportionately and without preference or priority all 
the creditors of the debtor their just debts, nor to any sale or 
payment made in good faith in the ordinary course of trade or 
calling to an innocent purchaser or person, nor to any payment of 
money to a creditor, nor to any conveyance, assignment, transfer or 
delivery over of any goods or property of any kind, that is made in 
good faith in consideration of a present actual payment in money, 
or by way of security for a present actual advance of money, or 
that is made in consideration of a present actual sale or delivery of 
goods or other property where the money paid or the goods or 
other property sold or delivered bear a fair and reasonable relative 
value to the consideration therefor. R.S.O. 1990, c. A.33, s. 5 (1). 
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B) PRESUMPTION OF FRAUD 

[20]      In this type of case it is unusual to find direct proof of intent to defeat, hinder or delay 
creditors. It is more common to find evidence of suspicious facts or circumstances from which 
the court infers a fraudulent intent. 

[21]      These suspicious facts or circumstances are sometimes referred to as the “badges of 
fraud.” These badges of fraud are evidentiary indicators of fraudulent intent and their presence 
can form the prima facie case needed to raise a presumption of fraud. These badges of fraud can 
be traced back to Twyne’s case (1602), 3 Co. Rep. 80 and are elaborated upon in Prodigy 
Graphics Group Inc. v. Fitz-Andrews, [2000] 0.J. No. 1203 (S.C.J.). 

[22]      The presence of one or more of the badges of fraud raises the presumption of fraud. Once 
there is a presumption, the burden of explaining the circumstantial evidence of fraudulent intent 
falls on the parties to the conveyance. The persuasive burden of proof stays with the plaintiff; it 
is only the evidentiary burden that shifts to the defendants.  

[23]      In cases of non arm’s length transactions, independent corroborative evidence is strongly 
recommended but not required if the defendants’ evidence is found to be credible. In Koop v. 
Smith (1915), 51 S.C.R. 554, Duff J. discussed the need for corroborative evidence in a case 
involving a transaction between two near relatives for no consideration. Duff J., at p.559 stated 
as follows: 

I think the true rule is that suspicious circumstances coupled with 
relationship make a case of res ipsa loquitur which the tribunal of 
fact may and will generally treat as a sufficient prima facie case, 
but that it is not strictly in law bound to do so; and that the 
question of the necessity of corroboration is strictly a question of 
fact. Having examined the evidence carefully I am satisfied that 
the learned trial judge was entitled to take the course he did take 
and not only that the evidence, as I read it in the record, casts the 
burden of explanation upon the respondent, but that the testimony 
given by her brother ought not in the circumstances to be accepted 
as establishing either the actual existence of the debt or of the bona 
fides of the transaction. 
 

[24]      Another useful case is Petrone v. Jones (1995), 33 C.B.R. (3d) 17 (O.C.G.D.). That case 
supports the proposition that where, as in the present case, the transferor is transferring the only 
asset he has remaining with which to pay his debts, there is a presumption of an intent to defeat 
creditors. Wright J., at p.20, stated the proposition as follows: 
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In the absence of any direct proof of intention, if a person owing a 
debt makes a settlement which subtracts from the property which is 
the proper fund for the payment of those debts, an amount without 
which the debts cannot be paid then, since it is the necessary 
consequence of the settlement that some creditors must remain 
unpaid, it is the duty of the judge to direct a jury that they must 
infer the intent of the settlor to have been to defeat or delay his 
creditors. (Sun Life Assurance Co. v. Elliott (1900), 31 S.C.R. 91.) 
 Even if we consider the direct evidence that the defendant 
had no intention of defeating, hindering, et cetera the claims of the 
plaintiff, can this evidence remain standing in the face of the 
undoubted evidence that for the past year the defendant has in fact 
acted in every way to defeat, hinder or delay the plaintiff’s claim? 
 Even if the defendant had no intention, at the time of the 
conveyance, of defeating, hindering or delaying the plaintiff’s 
claim, surely his actions since that date, the defence of the claim on 
the promissory note, the defence of this action, prevent him from 
raising that lack of specific intent as a defence. 
 Further: even if the plaintiff did not intend to defeat, hinder 
or delay this creditor but effected the transfer with a view to 
defeating, hindering or delaying potential future creditors his 
defence would still fail. 

 

V. ANALYSIS 
[25]      The plaintiffs’ position is that the many suspicious circumstances and badges of fraud 
surrounding the transfer of the property by Joe to Gregorina and the mortgage by Gregorina to 
Alba raise the presumption of fraud which has not been rebutted. This leads to the inevitable 
conclusion that the mortgage and the transfer of the property should both be set aside pursuant to 
the Fraudulent Conveyances Act. 

A) ASSIGNMENTS AND PREFERENCES ACT 

[26]      The plaintiffs have also relied on the Assignments and Preferences Act as a basis to set 
aside the mortgage. For the Act to apply, the transferor (or mortgagor) must be insolvent. It may 
well be that Joe was insolvent at the time that the mortgage was placed on the property, but the 
mortgage was granted by Gregorina. No evidence was led suggesting that Gregorina was 
insolvent. Even though Joe, as spouse, consented to the transaction, I do not believe that this 
would bring the Assignment and Preferences Act into play. 
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B) REQUIREMENTS TO PROVE FRAUDULENT CONVEYANCE 

[27]      The plaintiffs need to show that both the transfer to Gregorina and the subsequent 
mortgage to Alba were both part of a scheme to defeat, hinder, delay or defraud the plaintiffs 
contrary to the Fraudulent Conveyances Act. 

[28]      If I find that the conveyances were made with intent to defeat, hinder, delay or defraud 
creditors it would still not be void if the defendants could establish that the transactions were 
made for good consideration, were bona fide and the transferee or mortgagee was a person not 
having, at the time of the transaction, notice or knowledge of the intent to defraud. The onus to 
show this, however, is on the defendants. (Bank of Montreal v. Jory, [1981] B.C.J. No. 1014 
(BCSC)). 

C) TAKING TITLE “TO USES” 

[29]      The taking of title “to uses” was the subject of much argument. The defendants maintain 
this has the same effect as taking title “in trust.” The plaintiffs maintain that it is simply a form of 
title that was used at that time to avoid the obligations flowing from dower. While both positions 
may be sustainable, the real determinant is the intention of the parties. Therefore, I see no need to 
deal with the Statute of Uses R.S.O. 1897, c.331 and its application to the present case. 

D) THE DEFENDANTS’ CASE 

[30]      The defendants admit that the transfer from Joe to Gregorina was not made for 
consideration. They take the position that the transfer was simply putting the property into 
Gregorina’s name on the basis that, since the mid-70s, it had been held by Joe on behalf of 
Gregorina. They point to the fact that title had been taken by Joe “to uses” as evidence of this. If 
accepted, this is a complete answer to the plaintiffs’ claim. 

[31]      If the court sets aside the transfer to Gregorina as a fraudulent conveyance, the 
defendants take the position that the mortgage on the property is valid and enforceable. It would 
remain as a charge on the property and take priority over the plaintiffs’ claims. 

[32]      Finally, the defendants take the position that the action has been settled and that, as a 
result, the claim should be dismissed.  

E) THE EVIDENCE 

[33]      The events surrounding this action date back, in some cases thirty years. As a result, 
some allowance must be made for faulty memories and for the difficulty in proving certain facts. 
Similarly, the real estate transactions carried out in the 1970s, including the acquisition of the 
property by Joe “to uses,” involved many different lots contributing to confusion in the 
testimony and recollection of the parties. 
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[34]      Even accounting for this, the evidence put forward by the defendants is far from 
satisfactory. I noted a number of significant inconsistencies. Some of the more significant 
inconsistencies surrounding key events were as follows: 

1. Gregorina testified that the property had always been in her name. However, there was 
also evidence that: 

- according to land registry records the property was put into the name of Joe “to uses” 
in 1972 and not transferred to Gregorina till August 1994 

- Joe’s discovery evidence was that the 1994 transfer of the property was made at 
Gregorina’s request 

- Gregorina’s discovery evidence was that the property was transferred to her because 
Joe had problems at the bank and did not want to lose the cottage. 

-  
2. Alba testified that she gave her mother a mortgage because her mother needed the 

money. However, there was also evidence to the effect that: 
 

- the mortgage was placed on the property after all of the funds said to support the 
mortgage were advanced; 

- the advances purportedly supporting the mortgage were not made to Gregorina, they 
were made principally to Alessandro Holdings Ltd., a company apparently controlled 
by Joe, and to a lesser degree to Joe and Gregorina jointly. 

- Joe’s discovery evidence was that some of the money was to pay his debts at the 
Royal Bank for which Gregorina was co-signer.  

- all but one of the cheques drawn on Alba’s account were signed and likely initiated 
by Joe. 

- although Alba’s testimony on this point is somewhat evasive, it is likely that 
Gregorina was giving Alba significant gifts, including cash gifts, in the same period 
that the alleged advances were made and remained outstanding; 

- Alba testified that it was her mother that gave the necessary instructions to the lawyer 
regarding the mortgage, but Gregorina’s discovery evidence was that all of the paper 
work regarding the property was prepared or arranged by Alba; 

 
3. Joe testified that he was never a partner in the venture that acquired the property and the 

Block D properties. He also testified that there were four partners: Gregorina, Giuseppe 
Marchese, Domenic Sgro and Raffaele Morano. Other evidence on the point, however, 
was as follows: 

 
- evidence of Gregorina that there were three partners: her, Morano and Marchese. 
- the evidence of Giuseppe Marchese was that there were four partners and that one of 

those four was Joe and not Gregorina; 
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- Joe gave previous evidence that there were five partners and that he had never held 
any property in trust. At trial he changed his testimony and said that these prior sworn 
statements were made in error. 

 
[35]      When I review the whole of the evidence and consider the reliability of the various 
witnesses I find Joe’s testimony that he took the property in trust for four partners, including his 
wife, and that it was Gregorina who, as one of the four beneficiaries, paid out the other three 
partners thereby becoming the sole beneficial owner of the property to be self-serving and 
improbable. The evidence is more consistent with Joe being the partner who acquired the 
complete interest in the property sometime in the mid 70s, and I so find.  

[36]      The 1994 transfer to Gregorina was a non arm’s length transaction for no consideration at 
a time when Joe was insolvent. It was an attempt to put the property out of the reach of his 
creditors. 

[37]      Support for this conclusion includes the following: 

1. The clear and cogent evidence of Giuseppe Marchese. He testified that there were four 
partners, one of whom was Joe, and that after the Block D properties were sold, Joe 
bought out his partners by paying each of them $3,000. As a result, Joe became the sole 
owner of the property. 

 
2. When one reviews all of the transactions shown in the various property registers for the 

area, it is clear that Joe and his partners bought and sold many properties. It does not 
seem reasonable that Joe would put this particular property into his name when he had no 
interest in it. Some properties were put in his name, in Gregorina's name and in their joint 
names and there seems little logic in his name appearing on title of this particular 
property if he had no interest in it. 

3. The way Joe acted and parts of his testimony suggest that he was directly and intimately 
involved in these transactions and are more consistent with Joe being a partner than not. 

4. Gregorina’s discovery evidence read in at trial was that Joe transferred the property into 
her name because he had problems with the bank and did not want to lose the cottage. 

5. The evidence of Cesidio and Sylvio Conte, Cesidio’s son, was that Joe had advised them 
both that the property was “ his cottage,” that is, Joe’s cottage. 

[38]      I turn now to Gregorina’s evidence on the question of ownership. As set out previously, 
her testimony at trial was that the property had always been hers and in her name. She was 
visibly emotional about it, and it may well be that at the time of trial this was her honest belief. 
This belief, even if sincere, does not make it so. There were many transactions and payments 
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made in the early 70s. From her testimony, it was clear that Gregorina did not know which 
specific property would have been put into her name nor which property was put into the name 
of her husband.  

[39]      She testified repeatedly that the cottage lot she bought was on Ronald Avenue and, after 
being told that the property was located on James Street, said she must have forgotten that the 
lots she purchased were scattered on different streets. In fact she and Joe did buy a lot on Ronald 
Avenue as part of the many transactions in the area, and it is on this lot that they built their first 
cottage. The Ronald Avenue lot is not, however, the lot that is the subject of the present 
litigation. The Ronald Avenue cottage was later sold and a second cottage was built on the 
property located on James Street which, as stated earlier, was also acquired as part of these 
transactions but is in the name of Joe “to uses”.  

[40]      In my view, the property on which the current cottage is situated, the property that is the 
subject of this litigation, was not a property that Gregorina bought in the 1970s. Her testimony 
concerning her alleged purchase of the property is confused, inconsistent and changing. The 
evidence is more consistent with Joe having acquired that property.  

[41]      I now turn to the transactions themselves - the transfer and subsequent mortgaging of the 
property. 

F) BADGES OF FRAUD 

[42]      From the chronology and facts we can identify a series of “badges of fraud” for both the 
transfer and mortgaging of the property. 

1. Transfer from Joe to Gregorina 

[43]      Based on my earlier finding that Joe did not hold the property in trust and had in fact 
become the owner of the property in the 70s, the 1994 transaction should be viewed as a simple 
transfer rather than a transfer to the beneficiary under a trust arrangement. I will therefore turn to 
a review of some of the badges of fraud and how they relate to the transfer to Gregorina. They 
are as follows: 

a)  The transferor has few remaining assets after the transfer: 
-  the property transferred was the only asset owned by Joe and was done at a time 

when Joe was insolvent.      
 

b) Transfer to a non arm’s length person : 
- the transfer was non arm’s length from Joe to his wife.    
 

c) There are actual or potential liabilities facing the transferor or he is about to enter 
upon a risky undertaking:   
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-  the transfer was made very shortly after the plaintiffs issued the statement of 

claim to recover the $350,000 debt owed by Joe. 
 

d) Grossly inadequate consideration: 
 

- the consideration for the transfer from Joe to Gregorina was nominal. 
 

e) The transferor remains in possession or occupation of the property for his own use 
after the transfer:  

 
-  Joe continued to use and benefit from the property after the transfer to 

Gregorina.   
 

f) The deed contains a self-serving and unusual provision:  
 

- the land transfer tax affidavit contained a self-serving statement being that the 
transferee had been the sole beneficial owner during the entire period the lands 
were registered in the name of Joe.   

 
g) The transfer was effected with unusual haste: 

- after holding for over 20 years the transfer is effected shortly after the plaintiffs 
issued the statement of claim.     

 
[44]      The presence of one or more of these badges of fraud raises a presumption of fraud. As 
set out earlier, while the persuasive burden of proof remains with the plaintiffs, the burden of 
explaining the circumstantial evidence of fraudulent intent now shifts to the defendants.  

[45]      In addition to these badges of fraud there is the evidence of Gregorina which was read in 
from the discovery transcript. Her evidence was that the transfer was done to take the property 
out of reach of the bank, one of Joe’s creditors. Considering this evidence, not only was there 
little or no evidence to explain the circumstantial evidence of fraudulent intent and rebut the 
presumption of fraud, there was direct evidence supporting the fraudulent intent.   

2. Mortgage Between Gregorina and Alba 

[46]      When we look for badges of fraud in a mortgage transaction that is alleged to be the 
second part of a two part scheme to defeat or delay creditors we need to adapt the principles 
somewhat to take into account the unique circumstances. Some of the badges of fraud and how 
they relate to the mortgage of the property are as follows: 
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a) Transfer to a non arm’s length person:  
-  the transaction was non-arm’s length, being between Gregorina and her 

daughter Alba.   
 

b) The effect of the transaction is to delay and defeat creditors:   
 

-  there was a risk that the transfer would be set aside and the property seized by 
creditors, therefore, the mortgage served to protect against that.   

 
c) Payment to a person not a party to the disposition:   
 

-  the consideration for the mortgage and the making of the mortgage were not 
contemporary. The consideration did not go to Gregorina but rather went 
principally to a company apparently controlled by Joe, and to Joe and Gregorina 
jointly.   

 
d) The transfer was effected with unusual haste:  
 

- the timing of the loan agreement which underlies the mortgage was shortly  
after the plaintiffs demanded payment from Joe; and:  

 
-  Gregorina and/or Alba registered the mortgage on the property shortly after the 

date of the judgment debtor examination of Joe.  
 

e) The absence of a sound business or tax reason for the transaction:  
 

-  Alba and Gregorina were mother and daughter. Alba had received numerous 
gifts of money and goods from her mother. There was no business or tax reason 
for the mortgage and no reason why the mortgage should be placed on the 
cottage lot rather than Gregorina’s home in Toronto.  

 
f) The deed contains a self-serving and unusual provision:  
 

- The loan agreement which deals with the purported loan from Alba to Gregorina 
and Joe contains a recital describing Joe as the holder in trust of the property, 
and Gregorina is the beneficial owner.   

 
[47]      The existence of one or more of these various badges of fraud serves to shift the burden 
of explaining the circumstantial evidence of fraudulent intent to the defendants. 
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[48]      The defendants allege that the mortgage flowed from the loan agreement and that the 
mortgage was placed on the property as consideration for the advances made pursuant to the loan 
agreement. 

[49]      When one reviews the mortgage transaction in the context of all of the other facts and 
events surrounding the property it is, in my view, improbable that the mortgage was a regular 
financial arrangement between Alba and Gregorina. The mortgage and the loan agreement were 
part of the scheme to keep the property out of the reach of Joe’s creditors. 

[50]      The advances under the loan agreement were to or for the benefit of Joe, and Gregorina 
did not have much involvement in it. The loan agreement was likely triggered by the plaintiffs’ 
demand for payment from Joe or other creditors’ demands. The mortgage was intended to protect 
the cottage from being seized by creditors and sold to provide money to repay Joe’s debts.  

[51]      While Joe, Gregorina and Alba each tried to characterize these transactions as regular and 
proper, I found the evidence of each of them to be self-serving and unreliable. On the balance of 
probabilities, I am satisfied that the dominant purpose of both of the transactions was to prevent 
creditors from having access to the property for payment of Joe’s debts. Gregorina and Alba 
were both well aware of Joe’s financial situation. While Gregorina did not appear to me to be 
sophisticated enough to structure the various transactions, I find that she willingly cooperated 
with Alba and Joe who undertook to put the property out of the reach of Joe’s creditors. 

G) WAS THERE CONSIDERATION FOR THE MORTGAGE? 

[52]      If the defendants can establish that either of the transactions was made for good 
consideration and was a bona fide transaction to a person not having notice or knowledge of the 
intent to defraud, then the grantee may keep the property free of the taint of fraud. 

[53]      With respect to the transfer of the property from Joe to Gregorina, there was no valuable 
consideration, and I need go no further. 

[54]      With respect to the mortgage, the defendants tried to show that the mortgage was given 
for good and valuable consideration. The burden was on the defendants to establish 
consideration. The evidence presented by the defendants is not sufficient to discharge the burden 
of proof in this case. The production of various cheques, most of which were payable to one of 
the companies controlled by Joe was unconvincing as it was clear on the whole of the evidence 
that Joe was controlling the flow of funds. In the absence of the various bank accounts showing 
the source of the monies and the ultimate disposition of the funds, I am not satisfied that the 
advances were bona fide payments made by Alba to Gregorina in support of the mortgage. In 
addition, as stated earlier, I find that Alba was well aware of the reason for these various 
transactions, and it was no coincidence that she sought to place a mortgage on the property rather 
than on other assets in the name of Gregorina. 
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[55]      I find, on a balance of probabilities, that the transfer to Gregorina and the mortgage were 
done with an intent to defeat, hinder, delay or defraud the creditors. The transfer and the 
mortgage were not made for consideration nor was the mortgage made in good faith to a person 
who, at the time of the placing of the mortgage, had no notice or knowledge of the intent to 
defeat, hinder, delay or defraud the creditor. 

H) ALLEGED SETTLEMENT 

[56]      A full and final release, a consent and an agreement to settle the claim, all executed 
October 7, 1999, were entered into evidence.  

[57]      The defendants allege that the action was settled and that, as a result, the claim ought to 
be dismissed. 

[58]      In his videotaped evidence, Cesidio confirmed that he did in fact execute the documents 
but that this had been done on the understanding that the executed documents would be 
exchanged through intermediaries against payment in full of the debt. He testified that no 
payment was ever made. As a result, he never authorised the release of the settlement documents, 
and no settlement was effected. 

[59]      Joe testified that the settlement negotiations were conducted through an intermediary and 
that he had paid the settlement funds. 

[60]      It is not clear from Joe’s evidence what amount was to be paid in settlement of the claim. 
Other than Joe’s testimony, the only evidence of payment of any settlement funds was a certified 
cheque for $72,000 dated July 13, 1999, payable to J. Sansone, a friend of the families. There 
was no evidence provided regarding who cashed the cheque in October 1999 nor how the funds 
were used. 

[61]      The burden is on the defendants to establish that a settlement has been concluded. Given 
the evidence of Cesidio denying any payment, the proof that the settlement funds were actually 
paid is essential. Mr. Sansone was never called to testify concerning what the $72,000 payment 
to him was for nor has any other document been tendered showing that this, or any other sum, 
was ever paid to the plaintiffs. 

[62]      The defendants have not satisfied me on a balance of probabilities that a settlement was 
entered into which resolved all of the issues in this action. They offered no satisfactory 
explanation for the failure to call the payee of the cheque, J. Sansone. By reason of that failure I 
draw an inference adverse to the defendants that the testimony of that witness would not have 
assisted the defendants’ case.  
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[63]      In any event, the amount paid to Mr. Sansone was less than the amount allegedly agreed 
upon, and other than Joe’s testimony, there is no evidence that these sums were paid. The 
defendants have not satisfied me that any consideration was paid for the alleged settlement. I 
therefore conclude that this defence must fail. 

VI. CONCLUSION 
[64]      In the result, I grant judgment setting aside the transfer of the property described 
municipally as 1629 James Street, Tiny, Ontario, from Giuseppe Alessandro to Gregorina 
Alessandro, Instrument 01263935 dated August 31, 1994. I also grant judgment setting aside the 
charge granted on that same property by Gregorina Alessandro to Alba Alessandro, instrument 
01325897 dated October 11, 1996. 

[65]      In view of my conclusions in respect of the plaintiffs’ claims, I dismiss the defendants’ 
counterclaim.  

[66]      If the parties are unable to agree on the issue of costs, the plaintiffs are to provide me 
with written submissions within 15 days of the release of these reasons, and the defendants are to 
respond in writing to these within 10 days thereafter. 

 

 

RELEASED:       ______________________________  

               ROULEAU J. 
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in addition to his firm's work related to same transaction — Clients claimed purpose of cheques was to pay
corporation's tax liability and that accountant produced receipts from Revenue Canada which they photocopied
— Revenue Canada denied receiving amounts noted in receipts — Handwriting expert testified to high probability
that handwriting on receipts was that of accountant — Client sued accountant for conversion and misappropriation
of funds — Action allowed — Accountant produced only diary showing time spent, not detailed dockets, computer
records or evidence from files to explain details of services provided — Account was inflated if not wholly without
foundation and was never delivered to client prior to cheques being drawn — Cheques were not to pay account for
services but to pay employee withholding tax liabilities — Accountant had no right to appropriate money and was
liable to repay clients — Accountant also appropriated to himself cheques payable to clients' corporation, which he
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live in house and had few other assets, presumption of intent was raised — Wife's lack of knowledge of accountant's
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ACTION by clients against accountant for misappropriation and conversion of funds; COUNTER-CLAIM by
accountant for damages related to interlocutory injunction freezing accountant's assets and certificate of pending
litigation.

Cameron J.:

1      The plaintiffs claim damages of $180,783.04 for fraud and conversion. The counterclaim for damages is based on
inadequate disclosure in obtaining injunctive relief and the balance owing on accounts for professional services. Both
cases turn on credibility and assessing alleged forgeries.

I. The Parties

1. The Patels and Prodigy
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2      Andy Patel is the president, a director and 50% shareholder of Prodigy Graphics Group Inc., a 1995 amalgamation
which includes Prodigy Industrial Printers Inc., later called Prodigy Printing Services (1993) Inc. (collectively "Prodigy").
Since 1975 Prodigy has operated a printing business in Mississauga. The business grew and expanded and by December
1992 had 23 employees. Sulekha Patel, Mr. Patel's wife, was and is a director and 50% shareholder of Prodigy. She worked
about half of her time in Prodigy's office. Prodigy's accountant from 1986 to 1992 was a firm of chartered accountants
in Brampton named Savage and Moles.

2. The Fitz-Andrews and Ampito

3      Kenneth Fitz-Andrews is a chartered accountant who had been with an international accounting firm in Trinidad
and Tobago from the mid 1970s until he came to Canada in August 1989, followed shortly by his wife Gina Fitz-Andrews
and their four children. They rented a home at 1224 Highgate Place in Mississauga. In October 1989, Mr. Fitz-Andrews
was hired by Savage and Moles. Mr. Fitz-Andrews became one of two partners in the firm on May 1, 1990 and borrowed
about $180,000 from Royal Bank to finance the purchase of his capital interest in the firm. His draw cheques were often
paid in advance. The partnership agreement required the partners to devote their full time and attention to partnership
affairs.

4      Gina Fitz-Andrews is the president, a director and sole shareholder of Ampito Investments Limited ("Ampito").
She is also the registered owner of the family home purchased on March 26, 1993, which she and Mr. Fitz-Andrews had
leased since September 1989.

5      Gina Fitz-Andrews purchased the shares of Ampito, an Ontario corporation, on November 16, 1992 to operate
a business of selling school uniforms similar to that operated by his sister in the United Kingdom. Gina Fitz-Andrews,
Mr. Fitz-Andrews and his sister are the directors of Ampito.

II. Outline of the Relationship 1990-1994

6      Mr. Fitz-Andrews started providing consulting services on behalf of Savage and Moles to Prodigy and the Patels
in early 1990. These services included work relating to the sale of Mr. Patel's minority interest in another company, the
purchase of a Komeri press, the purchase of a larger building on Creekbank Road to house Prodigy's growing operations
and consolidation of Prodigy's borrowings with The Royal Bank of Canada ("Royal Bank").

7      In February 1991, Mr. Fitz-Andrews became involved in Prodigy's negotiations of a contract for the purchase from
Mitsubishi Litho Press Canada ("MLP") of three large new presses for $3 million and the financing of the purchase by
Royal Bank. Mr. Fitz-Andrews testified that this involved him in much evening and weekend work in the preparation of
business plans, financial projections and proposals on behalf of Prodigy. Savage and Moles rendered accounts for this
work in September and December 1991 and October 1992.

8      Mr. Patel testified that he came to regard Mr. Fitz-Andrews as a "partner I didn't have".

9      In March 1992, Mr. Fitz-Andrews gave, and later withdrew, notice to terminate his partnership in Savage and Moles.

10      In April, September, October and November 1992, Prodigy paid to or for Mr. Fitz-Andrews' personal account at
Royal Bank amounts of $10,000, $7,000, $7,000 and $1,500 respectively.

11      In September 1992, Mr. Fitz-Andrews started to withdraw from Savage and Moles and set up his own practice in
temporary quarters. He formally registered with the Institute of Chartered Accountants of Ontario as a sole practitioner
effective November 10, 1992.

12      In October 1992, Revenue Canada issued assessments against Prodigy for unremitted taxes withheld from employees
in 1988 and 1989 plus penalty and interest. Mr. Fitz-Andrews delivered Prodigy's payment to Revenue Canada on
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October 28, 1992. On November 13, 1992 Revenue Canada issued an assessment against Prodigy in respect of 1990
unremitted employee withholdings for $26,809.

13      On November 17, 1992, Mr. Patel and his wife wrote cheques from their personal accounts totalling $130,000 to
Ampito, the shares of which Gina Fitz-Andrews had purchased the day before for $500 for the purpose of establishing
a school uniform business.

14      The purpose of this payment is at the centre of this action.

15      In 1992, Mr. Fitz-Andrews and Carrol Meisner his partner in Savage and Moles were sued by a former landlord
of the partnership. In December 1992, Mr. Fitz-Andrews commenced an action against Mr. Meisner arising out of the
break-up of their partnership.

16      In March 1993, Mr. Fitz-Andrews moved his accounting practice from its initial temporary location to a nearby
permanent office.

17      At about the same time Mr. and Mrs. Fitz-Andrews agreed to purchase the house they had been renting for the
previous three years for $300,000 cash. The transaction closed on March 26 with a deed to Gina and Mr. Fitz-Andrews.
On the same day Mr. Fitz-Andrews transferred his interest to his wife

18      In May 1993, Mr. Fitz-Andrews rendered an account to Prodigy of $29,000 for professional services to which Mr.
Patel objected without supporting documentation.

19      In July 1993, Revenue Canada issued a Statement of Account showing unpaid amounts in respect of assessments
for unremitted withholdings in 1990 and 1991 and an assessment for $2,700 in respect of 1992. In November 1993 and
January 1994 further amounts were assessed respecting 1991.

20      In completing the audit of Prodigy and a related company Prodigy Graphics Inc., Mr. Fitz-Andrews submitted to
Mr. Patel in November 1993 audit engagement letters for each of the companies. Two "original" copies were submitted
in evidence. The letter from Mr. Fitz-Andrews' file signed by Mr. Patel authorized Mr. Fitz-Andrews to apply rebates
received from Revenue Canada to his outstanding accounts. There was no such authorization in Prodigy's copy.

21      In early 1994, Mr. Fitz-Andrews wrote to Mr. Patel respecting his concern with his outstanding accounts, including
the May 1993 account which remained unpaid.

22      On March 3, 1994, Mr. Fitz-Andrews wrote to Mr. Patel and Royal Bank withdrawing Prodigy's audited financial
statements for the fiscal year ended July 31, 1993 because of Prodigy's failure to include a contingent liability for employee
withholdings owing to Revenue Canada in respect of the calendar year 1992.

23      On the same day Mr. Fitz-Andrews wrote to Mr. Patel complaining of the non-payment of his outstanding accounts,
explaining the work done and recording his upset at the request for supporting dockets "in view of previous transactions
not requiring this". He concluded with a refusal to provide further services until his outstanding accounts were settled.

24      In May 1994, Mr. Fitz-Andrews remitted a statement of account to the Prodigy companies respecting accounts
dating back to the disputed May 1993 account and showing payments received. The balance owing was $46,233, less
amounts held in trust of $25,283.04, leaving a "net balance due" of $20,946.06. The accounts in trust included the proceeds
of two cheques from Revenue Canada payable to Prodigy totalling $24,181.58 received by Mr. Fitz-Andrews in February
1994 and cashed by him.

25      In June of 1994 Mr. Patel, with his new accountant Joel Levitt, voluntarily disclosed to Revenue Canada Prodigy's
failure to remit employee withholdings in the calendar year 1992. Prodigy was assessed for principal amounts owing in
respect of 1992, $19,146 on July 27, 1994 and $38,679 on November 17, 1994. Additional amounts were assessed for
20% penalty and interest.
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26      This action was commenced on November 29, 1994. On December 12, 1994 the plaintiffs filed affidavits in support
of an ex parte motion resulting in a certificate of pending litigation against the home registered in Gina Fitz-Andrews'
name and a mareva injunction freezing Mr. Fitz-Andrews' assets. The defendants filed responding material on December
21, 1994. On return of the motion the injunction was amended to release $10,000 to Mr. Fitz-Andrews, otherwise it was
to continue pending deposit of security of $25,000 in cash and a letter of credit for $50,000. The motion was adjourned
to allow for cross-examinations. The cross-examinations were not held until almost six years later in the autumn of 1999.
On return of the motion the court continued the injunction and certificate of pending litigation until this trial.

27      There were numerous interlocutory proceedings arising out of the discovery process.

III. The Claims and Counterclaims

28        Mr. Patel has sued the defendants for damages of $130,000. Prodigy has sued the defendants for $25,500 and
the defendant Mr. Fitz-Andrews for a further $24,181 based on fraud and conversion. The plaintiffs have sued Gina
Fitz-Andrews to void a fraudulent conveyance to her and to make her personally liable as a director of Ampito for a
fraud by Ampito.

29      Mr. Fitz-Andrews counterclaims against Andy and Sulekha Patel and Prodigy for outstanding fees of $46,233.10.

30      He also claims damages resulting from obtaining ex parte a certificate of pending litigation and an interim mareva
injunction, and continuation thereof pending cross-examinations. Mr. Fitz-Andrews claims the affidavits used to obtain
the certificate of pending litigation and mareva injunction were materially misleading and lacked material disclosure
respecting Mr. Patel's participation in the tax evasion scheme which he blamed on Mr. Fitz-Andrews.

31      Mr. Fitz-Andrews' claims for damages based on allegations of libel by statements contained in the statement of claim
and in the affidavits used to obtain the certificate of pending litigation and interim mareva injunction must be dismissed.
Statements in pleadings and affidavits in court proceedings are absolutely privileged: Dooley v. C.N. Weber Ltd. (1994),
19 O.R. (3d) 779 (Ont. Gen. Div.). In addition, the libel charged has not been pleaded with sufficient particularity.

32          The claims against Sulekha Patel based on an alleged duty to disclose known shortcomings in the affidavits
supporting the motions for interlocutory relief must be dismissed because she was not a party at the time of swearing the
affidavits. She can only be liable if her conduct was such as to make her liable in her capacity as a director of Prodigy.

IV. The Issues

33      The five issues in this case turn on credibility.

1. The $130,000 Paid to Ampito

34         Mr. Patel alleges that Mr. Fitz-Andrews defrauded him of $130,000 by misappropriating the proceeds of Mr.
Patel's personal cheques paid to Ampito, to pay off an account of Ampito of $130,500 for consulting services allegedly
rendered by Mr. Fitz-Andrews in 1991 and 1992. Mr. Patel alleges the purpose of the cheques was to pay Prodigy's tax
liabilities to Revenue Canada.

35      Mr. Patel alleges the Ampito account is fabricated. He denies receiving the account and further denies that such
work was done. Mr. Patel alleges that Mr. Fitz-Andrews (a) presented to him false receipts of Revenue Canada to hide
the misappropriation, (b) allowed him to make a copy of the receipts, and (c) received back from him the original receipts.

36       Mr. Fitz-Andrews asserts that his account is bona fide and based on time spent on evenings and weekends on
Prodigy's affairs noted in his calendar diaries. Mr. Fitz-Andrews says he delivered the Ampito account to Mr. Patel.
Mr. Fitz-Andrews asserts the payment of the account is in accordance with a private oral agreement between the parties
respecting his services performed for Prodigy. Mr. Patel denies any such agreement.
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37      Mr. Fitz-Andrews denies he obtained the Revenue Canada receipts or showed them to the Patels. He asserts that
the receipts were fabricated by Mr. Patel. A handwriting expert has opined that there is a "high probability" that the
handwriting on the receipts is that of Mr. Fitz-Andrews.

2. Cheques for $25,500

38           In 1992 Prodigy wrote four cheques totalling $25,500 payable to Royal Bank, which were given to Mr. Fitz-
Andrews, as follows: April 10 - $10,000; September 1 - $7,000; October 1 - $7,000 and November 1 - $1,500. These were
deposited to Mr. Fitz-Andrews' account.

39      Mr. Patel says these were payments for setting up a payroll computer programme and for deferral of payment
of taxes withheld from employees for the purpose of making Prodigy's profits look greater so Royal Bank would fulfill
its agreement to lend part of the purchase price for new printing presses payable to MLP Canada eleven months after
their delivery in January, 1992. Mr. Fitz-Andrews denies participating in any such arrangement and claims the payments
were for legitimate consulting services. Mr. Patel says Mr. Fitz-Andrews promised to send him an account for these
payments but did not do so.

3. Mr. Fitz-Andrews' Accounts $46,233

40      Mr. Fitz-Andrews rendered accounts to the Prodigy group of companies for work done in late 1992, 1993 and early
1994 which Mr. Patel disputes. Mr. Fitz-Andrews appropriated to himself in February 1994 two Revenue Canada refund
cheques payable to Prodigy totalling $24,181 alleging that he was authorized to do so by reason of an authorization on
page 2 of Prodigy's engagement letter dated November 22, 1993 signed by Mr. Patel which retained Mr. Fitz-Andrews
to audit the financial statements for the year ended July 31, 1993.

41      Mr. Patel alleges that Mr. Fitz-Andrews substituted the page 2 containing an authorization for the page which he
says he signed which contained no such authorization. Mr. Fitz-Andrews alleges that Mr. Patel fraudulently substituted
the page 2 in the letter that Mr. Patel produced for the page containing the authorization which Mr. Fitz-Andrews
produced.

4. Fraudulent Conveyance

42      Was the conveyance of the family home by Mr. Fitz-Andrews to his wife made with the intent to defeat or hinder
his creditors as contemplated in s.2 of the Fraudulent Conveyances Act?

5. Claim on Undertaking to Pay damages

43      Mr. Fitz-Andrews alleges that the Patels and Prodigy gave materially misleading evidence in the affidavits used
to obtain and continue the certificate of pending litigation and the interlocutory mareva injunction freezing the Fitz-
Andrews' house and other assets following commencement of this action in November 1994. Mr. Fitz-Andrews alleges
it wrongfully accused him of fraudulent conduct and failed to disclose Mr. Patel's involvement in tax evasion.

V. Burden of Proof

44      In civil cases, where there is an allegation of criminal or morally blameworthy conduct, the civil burden of proof,
namely the balance or preponderance of probabilities, applies. In determining whether it is satisfied, the court may
consider the cogency of the evidence and scrutinize the evidence with greater care, bearing in mind the consequences of its

decision: J. Sopinka, S.N. Lederman and A.W. Bryant, The Law of Evidence in Canada, 2 rd  ed. (Toronto: Butterworths,
1998) at p. 156-158 citing Continental Insurance Co. v. Dalton Cartage Ltd., [1982] 1 S.C.R. 164, 131 D.L.R. (3d) 559
(S.C.C.), per Laskin, C.J.C., Boykowych v. Boykowych, [1955] S.C.R. 151, [1955] 2 D.L.R. 81 (S.C.C.); and Smith v.
Smith, [1952] 2 S.C.R. 312, [1952] 3 D.L.R. 449 (S.C.C.) per Cartwright J. In this case Mr. Fitz-Andrews' professional
licence is clearly at risk.
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VI. Assessing Credibility

45      A most difficult task for a finder of fact is to determine the truth. The process is more difficult if both sides may
have a motive to offer less than the whole truth or if the events occurred so long ago as to permit human nature and time
to work on the recollection of a witness. I call this unconsciously selective hindsight through rose coloured glasses.

46           I have examined and assessed the evidence of each witness and the exhibits presented at trial using, where
appropriate, the following traditional criteria:

1) Lack of testimonial qualification

2) Demeanor of Witness: apparent honesty, forthrightness, openness, spontaneity, firm memory, accuracy,
evasiveness

3) Bias/Interest in the Outcome (if a party, motive)

4) Relationship/Hostility to a party

5) Inherent probability in the circumstances i.e. in the context of the other evidence does it have an "air of
reality"

6) Internal consistency i.e. with other parts of this witness' evidence at trial and on prior occasions.

7) External consistency i.e. with other credible witnesses and documents

8) Factors applicable to written evidence:

(a) Presence or absence of details supporting conclusory assertions

(b) Artful drafting which shields equivocation

(c) Use of language in an affidavit which is inappropriate to the particular witness

(d) Indications that the deponent has not read the affidavit

(e) Affidavits which lack the best evidence available

(f) Lack of precision and factual errors

(g) Omission of significant facts which should be addressed

(h) Disguised hearsay

See for example, Alan W. Mewett and Peter J. Sankoff, Witnesses, chapter 11, (Toronto: Carswell, Looseleaf).

47      An adverse inference may be drawn against a party for failure, without adequate explanation, to call a relevant
witness or submit relevant evidence which would be expected to support the party's case against the other party. The
court may infer that the witness was not called out of a fear that he would not have supported that party's case. The
inference may be drawn notwithstanding the witnesses' availability to be subpoenaed by either party in the case: Goldstein
v. Davison (1994), 39 R.P.R. (2d) 61 (Ont. Gen. Div.) per Ground J., citing Murray v. Saskatoon (City) (No. 2) (1951),
[1952] 2 D.L.R. 499 (Sask. C.A.) and Claiborne Industries Ltd. v. National Bank of Canada (1989), 69 O.R. (2d) 65 (Ont.
C.A.). See also Medalist Holdings Ltd. v. General Electric Capital Equipment Finance Inc. (1997), 10 R.P.R. (3d) 111
(Ont. Gen. Div.) per Greer J. and Zelmer v. Victor Projects Ltd. (October 31, 1995), Doc. Kelowna 16665 (B.C. S.C.)
per Lowry J.
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48      A proper application of these principles requires that the finder of fact be provided with, or create, a detailed
overall chronology of events relevant to the facts in issue in the pleadings and to the facts on collateral issues such as
credibility of the evidence. The evidence on each of these issues must also be analyzed in the context of the chronology
of the facts relevant to each of the issues. I have attempted to do this.

49      I do not intend to record in this judgment all the evidence offered during 16 days of trial or referred to in three
days of argument. The evidence on the numerous collateral issues includes time diaries for three years, purchase, loan
and lease agreements on which Mr. Fitz-Andrews worked, accounts rendered to Prodigy or the Patels for accounting
and consulting services, inconsistent computer generated payroll records, financial statements, T4 summary reports
to Revenue Canada, Revenue Canada notices of assessments for 1988, 1989, 1990, 1991 and 1992 and statements of
account over the period September 1992 to November 1994 respecting Prodigy, photocopy of receipts of payments
ostensibly issued by Revenue Canada, documents relating to the purchase and mortgages of the Fitz-Andrews' home, the
Savage and Moles partnership agreement, a summary of Mr. Fitz-Andrews' docketing, correspondence respecting his
withdrawal from his partnership or its cessation, motion records on the application for an interim mareva injunction and
certificate of pending litigation and the return of the motion for interlocutory relief, two versions of an audit engagement
letter, Prodigy cheques payable to Mr. Fitz-Andrews' account at Royal Bank and the purchase or establishment and
organization of various companies.

50      In assessing the evidence of Sulekha Patel, I found her to be well prepared on the two issues for which she was
called to testify but, considering her share ownership and long involvement with Prodigy, totally unresponsive on cross-
examination and on discovery with too many replies such as "I don't remember" to harmless questions on which she
should have known the answers. Her lawyer interrupted so frequently in the discovery as to make me wonder what she
was hiding. I readily acknowledge that most of his other objections respecting relevance, harassment and repetition by
Mr. Fitz-Andrews were quite proper. This assessment of Mrs. Patel raises a question as to the reliability of Mr. Patel's
evidence beyond the scrutiny accorded an interested and otherwise open and forthright party.

VII. The Payroll Scheme and Revenue Canada Assessments

51          Mr. Patel testified that Mr. Fitz-Andrews became involved in setting up a computer payroll program and in
calculating pay and deductions in early 1992 after Prodigy's part-time payroll clerk Paul Frimpong disappeared, allegedly
taking with him most of Prodigy's payroll records.

52      Mr. Fitz-Andrews denies becoming involved in setting up such a program or in calculating Prodigy's payroll and
deductions. Mr. Fitz-Andrews testified that as accountant for Prodigy, he only prepared the T-4 slips and T-4 summary
following the calendar year end and reviewed the internal monthly statements before they were forwarded to Prodigy's
bankers.

53           Mr. Patel alleges that Mr. Fitz-Andrews was party with him in a scheme to mislead the Royal Bank into
thinking Prodigy was more profitable than it really was by giving it false statements to ensure advance of a loan. Did
Mr. Fitz-Andrews withhold from Prodigy's monthly statements provided to its bankers accrued liabilities for employee
remittances to Revenue Canada by showing these employees as employees of Ampito and deferring the monthly
payments of the withholdings to Revenue Canada? The evidence on this collateral issue is conflicting and inconclusive.
Mr. Patel says the reason for Prodigy paying $25,500 to Mr. Fitz-Andrews' account at Royal Bank was for his part in
developing this scheme and as a bonus for helping Prodigy achieve a profit in the fiscal year ended July 1992. Mr. Fitz-
Andrews denies this allegation and asserts the payments were for professional services rendered. Mr. Patel denies liability
because it has never been specifically billed.

54      In October 1992, Prodigy received assessments for employee deductions for income tax, unemployment insurance
and Canada Pension Plan which had not been remitted in respect of the calendar years 1988 and 1989 totalling $24,510.03,
including penalties and interest. Prodigy gave Mr. Fitz-Andrews a cheque which he delivered to Revenue Canada.
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55      Within a few days after November 13, 1992 Prodigy received an assessment for unpaid employee withholdings in
1990 totalling $26,089.85 including penalty and interest. Mr. Fitz-Andrews said that following discussions with Revenue
Canada he told Mr. Patel that Prodigy's file was being reviewed. Prodigy made payments often in the subsequent months.

56      In July 1993 Prodigy received a statement of account from Revenue Canada showing assessments and payments
as follows:

Total Assessed Total Owing (Including Penalty and Interest
1990 80,717 21,394
1991 79,652 62,130
1992 2,753 3,152

57      Prodigy continued to make payments on account. In November 1993 and January 1994, a further $14,506 was
assessed in respect of employee withholdings for 1991 and on February 25, 1994 a further $11,890 plus interest and taxes
as assessed in respect of 1990.

58      On July 27, 1994 and November 17, 1994, following self reporting on the advice of its new accountant Joel Levitt,
Prodigy was assessed in respect of 1992 a further $19,146 and $38,679 which, with penalties and interest, totalled $71,884.

59      The total withholdings assessed for 1992 were $60,578.88 plus 10% penalty plus interest from the 15 th  day of the
month following deduction from the employees' pay.

60      Prodigy paid all amounts assessed by Revenue Canada in respect of unpaid payroll deductions by 1995.

61      I am satisfied from the Revenue Canada assessments in October and November 1992 and in 1993 that Mr. Patel
caused Prodigy to withhold reporting and payment of employee payroll deductions during the period 1988 to 1993.
Contrary to Mr. Patel's allegations, Mr. Fitz-Andrews had nothing to do with these activities until 1992, if at all, following
the disappearance of Prodigy's part-time bookkeeper, Paul Frimpong, in late 1991.

XIII. Purpose of the Three Personal Cheques: $130,000

62      The central issue in this case is the purpose for which Mr. Patel drew three personal cheques in his office in the
presence of Sulekha Patel and Mr. Fitz-Andrews. One cheque was drawn by Mr. Patel on a joint account with his wife
and two were drawn on Mr. Patel's personal account. The cheques were payable to Ampito in the amounts of $30,000
dated November 17, 1992, $50,000 dated November 27, 1992 and $50,000 dated December 4, 1992. The latter cheques
were said to be post dated to coincide with the maturity dates of some personally held guaranteed income certificates.
The cheques were handed to Mr. Fitz-Andrews in the presence of both Patels who testified that Mr. Fitz-Andrews said
that the proceeds would be paid to Revenue Canada. Mr. Patel testified that the cheques were for the withholding taxes
payable on account of Prodigy employees for 1992 which he and Mr. Fitz-Andrews agreed would be transferred to
Ampito's payroll, without accruing the liability on Prodigy's books, to reduce the costs and increase the revenues of
Prodigy so as not to default on the loan agreement with Royal Bank. Mr. Patel further testified that the amount of the
cheques was recommended by Mr. Fitz-Andrews.

63      Mr. Fitz-Andrews denies there was any such agreement between them to transfer Prodigy employees to Ampito
or that the proceeds of the cheques were to be used to pay Revenue Canada. Mr. Fitz-Andrews says the purpose of
the cheques was to pay the account of Ampito dated November 10, 1992 for $130,000 for consulting services during
evenings and week-ends for Prodigy and the Patels noted in his diaries during 1991 and 1992. Mr. Fitz-Andrews said
this work was in accordance with an oral agreement he had with Mr. Patel that such services would be billed by Mr.
Fitz-Andrews to Mr. Patel.
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64      I heard much evidence concerning Mr. Fitz-Andrews' participation in the negotiations and the agreed terms for
the purchase of three printing presses and financing of the purchase through a loan agreement with Royal Bank in 1991
and early 1992.

1. The Ampito Account

65      Mr. Fitz-Andrews says the account was delivered to Mr. Patel on November 11, 1992. The account is headed
"Ampito Investments Ltd., 1 Regan Rd., Unit 20, Brampton, Ontario", is addressed to "Narendra and Sulekha Patel"
at their home and is dated November 10, 1992. The body of the account reads as follows:

As per private agreement:

For special consulting services and preparation of special feasibility studies, cash flow projections, financial
projections for 5 year period re: Prodigy Industrial Printers Inc.

For several consultations and meetings with M.L.P. re: the negotiations and eventual purchase of three (3)
printing presses valued at $4,500,000.00. Consultation commenced - one-year period - for negotiation with
Royal Bank of Canada and the finalization of financing of $3,090,000.00 to purchase three (3) printing presses
from Royal Bank of Canada.

For drafting and preparation of buy-back agreement re: Royal Bank and M.L.P. to secure equipment loan.

For negotiating three (3) year interest free loan for Prodigy Industrial Printers Inc. in the sum of $370,000.00
from M.L.P. (Japan).

To visits to several manufacturers in U.S.A. to review equipment and to meet with company officials.

To negotiations and finalization of purchase of two industrial condominium units from Ravpan Investments
Limited - Purchase Price $240,000.00.

To negotiations and finalization of 1 residential condominium unit at Webb Drive, Mississauga.

To several meetings with your solicitors re: the above matters.

TOTAL STAFF HOURS = 645 HOURS

TOTAL MY FEE $145,000.00
COURTESY DISCOUNT 14,500.00
NET FEE $130,500.00

66      Mr. Patel denies seeing this account before the commencement of this litigation. He alleges it was prepared after
the commencement of this litigation to justify appropriation of the $130,000. The account appeared in the defendants'
responding materials and motion record filed December 21, 1994 following receipt on December 16, 1994 of the material
used on the ex parte injunction motion on December 12, 1994. The responding material included vehement denials of
the allegations in the plaintiffs' materials of fraud and participation in the scheme to put Prodigy employees in Ampito.

67      The account is addressed to the individuals and not to Prodigy. It is addressed to the individuals in the names used
on two of the cheques and not to "Andy" Patel as he was normally addressed by Mr. Fitz-Andrews.

68      Why would the Patels want the account personally when they could not deduct it as an expense but Prodigy could?
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69      The account is dated six days before Mr. Fitz-Andrews purchased the shares of Ampito for $500. When asked
why he billed in the name of a company he did not yet own, Mr. Fitz-Andrews said he was not comfortable billing in
his own name because of his uncertainty respecting the break-up of his partnership, this in spite of having letterhead in
the name of his accounting practice at the time.

70      He later said he had a one page written agreement to purchase Ampito which was replaced by the formal share
purchase agreement of November 16, 1992, the date of closing. No such preliminary agreement was produced. Further,
Mr. Fitz-Andrews said he needed the money to start his new practice which was registered with Institute of Chartered
Accountants of Ontario in November 10, 1992, and needed a corporation to bill the account for tax postponement
purposes. He said he could not wait until his lawyers effected his instructions to incorporate his consulting firm, Fitz-
Andrews and Associates Inc. ("Associates"). That company was incorporated December 4, 1992. Mr. Fitz-Andrews
testified that Ampito transferred its net assets of $81,462 to Associates and Associates declared it as income in its fiscal
year ending January 31, 1994.

71      The invoice used a typed address, different from the print font on the rest of the document, of "1 Regan Rd."
On November 10, 1992, Mr. Fitz-Andrews' new accounting practice was located at 18 Regan Rd., Suites 28 and 29. He
did not move to 1 Regan Rd. until February or March 1993. In January and February 1993, he was using stationery
for his accounts and fax transmittal sheets on which were printed the address of 18 Regan Rd. However, the Toronto
Dominion Bank monthly statements for Ampito for the periods ending November 30, and December 31, 1992 showing
the deposits of the Patel's cheques on November 18 and 27, and December 4, 1992 show Ampito's address as 1 Regan
Road. During that period Ampito's address was not on its cheques. The Corporations Information Act notice recording
the purchase of Ampito was not filed until June 1993. It showed the Fitz-Andrews' home address as the principal place
of business and a lawyer's office as the head office.

72      Ampito's income tax returns show no income for the taxation year ended April 30, 1993. Mr. Fitz-Andrews testified
that he transferred the net amount remaining, after some expenses and payments to himself, to Associates in its fiscal
year ended January 31, 1994 and that the tax was paid on it there.

73      The Ampito invoice charged no GST. Ampito had not registered with GST. Had it applied for and obtained a
GST number it would have had to explain the invoice on a GST audit.

74      Mr. Fitz-Andrews testified that he had agreed with Carroll Meisner, his partner, to modifying the partnership
agreement so as to permit him to work evenings and week-ends or "off hours" on his own account without accounting
to the partnership because an employed accountant had also been permitted to do so. Carroll Meisner, who was Mr.
Fitz-Andrews' partner until Mr. Fitz-Andrews set up his own practice in the fall of 1992, testified that he never agreed to
amend the "whole time and attention" clause in their partnership agreement to allow Mr. Fitz-Andrews to do accounting
work on his own time for his own account. While this is a collateral matter, it shows the source of obvious friction
between the two former partners and Mr. Fitz-Andrews' unhappiness in the firm.

75      Mr. Meisner explained the Savage and Moles accounts rendered to Prodigy. On September 25, 1991, Savage and
Moles billed Prodigy $2,100 for preparation of a review of annual statements and corporate tax returns. On December
18, 1991, Savage and Moles billed Prodigy $6,500 in respect of $3,675 docketed time in Prodigy's fiscal year ended July
31, 1991 for consulting services on the purchase of three presses from MLP and the related financing from Royal Bank.
On October 5, 1992, Savage and Moles billed Prodigy for services in Prodigy's 1992 fiscal year respecting meetings with
MLP and Royal Bank to review the financings: $2,850, application for an FBDB loan: $1,245; and GST matters and
assessments: $1,150.

76      Mr. Meisner testified that Mr. Fitz-Andrews' hourly billing rates in 1990-1992 were $130 for accounting work and
$160 for consulting work, that it was firm policy to enter docketed time into the computerized accounting system daily
and that bills were sent based on docketed hours at these rates.
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77        Mr. Meisner also reviewed a summary of Mr. Fitz-Andrews' billable and non-billable hours docketed in 1992
until about September 15, 1992. If projected to year end Mr. Fitz-Andrews would have docketed about 2240 hours for
1992 compared to 2266 hours docketed in 1991 when he was an employee. None of Mr. Fitz-Andrews' docketed time at
Savage and Moles included the 645 hours billed by Ampito to the Patels on November 10, 1992.

78      Mr. Fitz-Andrews produced no dockets or computer records showing time docketed to Prodigy. He did present
diaries for January 1, 1991 to December 31, 1993 noting appointments and the names of clients, sometimes with time
recorded in tenths of hours. There are comparatively few entries for other clients. The totals of these entries in 1992 for
Prodigy do not seem to match the time he docketed at Savage and Moles in May and June 1992. There are many entries,
sometimes during normal working hours but generally in the evenings and on holidays and weekends, bracketing off
blocks of time often in pencil, with "P.I.P." or "Prodigy" or "Andy" noted generally in ink and frequently with a similar
quick hand, or "P.I.P." with a number of hours noted. In virtually all of these cases there is no description whatsoever
of the work done. While different pens are used even on the same day, the same pen seems to have been used for "P.I.P."
over a period of time, while the bracketed hours are often in pencil. Sometimes time was blocked off in "off hours" when
there were gaps in the regular work hours.

79      Mr. Fitz-Andrews suggests no description of the work is required because it was all on the MLP purchase and
the Royal Bank financing.

80           I am not persuaded, on the balance of probabilities, that Mr. Fitz-Andrews spent 645 hours, or anything
approaching it, on the work described in the Ampito account in addition to the billings by Savage and Moles for that
work. In view of the evidence of the scope of Mr. Fitz-Andrews' involvement in the work described in the Ampito
account, particularly in respect of projections, analysis and proposals inherently necessary for the contract for the three
new presses with MLP and proposals for its financing and settling the Royal Bank financing, he possibly docketed some
additional "off hours" work for Prodigy in 1991 and 1992 which was not billed by Savage and Moles. However these
records are not credible.

81      Mr. Fitz-Andrews did not present in evidence his files to show details of the work he did, such as telephone memos,
correspondence, draft budgets, draft business plans, draft financial projections, etc. He did have a handwritten proposal,
apparently to Royal Bank, a handwritten draft "buy back" agreement for execution by MLP to facilitate Royal Bank's
financing, some handwritten notes commenting on terms of an agreement, handwritten financial calculations and other
handwritten documents.

82         Mr. Fitz-Andrews says he waited so long to bill this "off hours" work, going back to February 1991, because
he had an agreement with Mr. Patel that this off hours work would not be billed until Royal Bank advanced the loan
to be made under the loan agreement of December 2, 1991 eleven months after delivery of the three new presses from
MLP in January, 1992. Mr. Patel denies there was any such agreement and he claims he thought this work was billed
by Savage and Moles only.

83      If a professional person renders an account for services he or she must be prepared to justify that account with
credible supporting evidence based on not only docketed hours but also other elements such as result achieved, value
to client and the client's ability to pay. Mr. Fitz-Andrews' time entries lack an air of reality both in the manner of their
entry and the absence of any written description of the work done. In as much as docket entries of a professional are self
serving, they must contain sufficient detail of the services performed to give them an air of reality and provide a means
of testing their veracity, both by internal comparison and comparison with external events such as the work product.
This is equally so when the professional has a contractual, and possibly fiduciary obligation, to account to his employer
and to his partner for such work. There is no evidence that Mr. Fitz-Andrews discussed the matter with Mr. Patel before
rendering the account, which one might expect with an account of this size for this client.

2. Revenue Canada Receipts
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84      A critical piece of evidence in this case is a photocopy of what purports to be five forms of small bilingual preprinted
receipts, obviously available to tax payers for payment of taxes, each of which is filled in with handwriting to show
Account Number "AQB 916905" and each of which has the impression of a rubber stamp reading in capital letters:

DEPARTMENT OF NATIONAL REVENUE

TAXATION DIVISION

(Date - stamped)

DELIVERED BY HAND

The receipts are unsigned. They contain neither the location of the Revenue Canada office nor a number to identify the
location or user of the stamp.

85      The other particulars on each receipt are handwritten as follows:

Date Deduction Period Amount Date on DNR Stamp
20.11.92 1992 29,652 Nov. 22, 1992
9.12.92 1992 14,758.12 Dec. 9, 1992
15.12.92 1992 37,697.14 Dec. 15, 1992
15.1.93 - 23,912.00 Jan. 15, 1993

Mr. Patel and Sulekha Patel testified that they pressed Mr. Fitz-Andrews for evidence that he had applied the proceeds
of Mr. Patel's personal cheques to Prodigy's account with Revenue Canada. They said that Mr. Fitz-Andrews showed
up at Prodigy's office in early 1993 and, in the presence of the Patels, gave the originals of these receipts to Sulekha Patel
and asked her to photocopy them. She did so. They said Mr. Fitz-Andrews asked that she return the original receipts
to him, which she did. The Patels said that Mr. Fitz-Andrews wrote on the bottom of the photocopy of the receipts left
with them "128,644.45". The Patels testified that this photocopy was placed in Prodigy's files and that Mr. Fitz-Andrews
left the office with the original receipts. The original receipts were not listed in either party's affidavit of documents or
produced on discovery.

86      Mr. Patel testified that in July 1993 Revenue Canada assessed Prodigy for 1992 withholdings of $2,752.99 plus
interest and penalties which Mr. Patel thought had been paid in 1992 by Mr. Fitz-Andrews. This, says Mr. Patel, was
the first indication that the proceeds of the three cheques might not have been used to pay Prodigy's taxes.

87           In 1994 Mr. Patel, on the advice of his new accountant Joel Levitt, disclosed under Revenue Canada's
voluntary disclosure procedure his failure to remit substantial employee withholdings in respect of 1992. Revenue Canada
subsequently assessed Prodigy $57,825.89 plus penalties and interest. Mr. Patel and Mr. Levitt testified that Revenue
Canada denied receiving any of the amounts noted on the five receipts. Prodigy paid the subsequently assessed taxes,
interest and penalty. Revenue Canada is prevented by statute from disclosing amounts assessed against and paid by other
taxpayers without their consent. There was no evidence presented as to the state of Ampito's accounts with Revenue
Canada.

88      Prodigy alleges that the receipts were fabricated by Mr. Fitz-Andrews after this litigation was started to support
his statement that he had fulfilled his undertaking to pay the proceeds of the three personal cheques totaling $130,000
to Revenue Canada to cover up the appropriation of the proceeds to himself.

89      Mr. Fitz-Andrews vehemently denies the Patels' allegation. He testified that he has never seen either the original
receipts or the photocopy entered as an exhibit. He testified that he first saw the photocopy following the commencement
of this litigation. He alleges that Mr. Patel fabricated the receipts to support his story that the proceeds of the cheques
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were to be paid to Revenue Canada rather than to Ampito for Mr. Fitz-Andrews' services. Mr. Fitz-Andrews notes that
the total taxes assessed for 1992 total only $60,578.88, nothing approaching $130,000, and there is no set of figures to
which the $130,000 relates except for the Ampito account.

90        Mr. Fitz-Andrews further notes that all payments of taxes for Prodigy were with cheques drawn on Prodigy's
account and not on the Mr. Patel's personal accounts.

91      There is no evidence before me as to who or what taxpayer has account number AQB 916905. Prodigy's account
number with Revenue Canada was VHX 087883. There is in evidence a photocopy of an employee copy (No. 3) of a T-4
Supplementary for 1992 for the Patels' son, Kamlesh Patel, which Mr. Patel said he prepared from information dictated
to him by Mr. Fitz-Andrews. This shows an employer No. ABQ 9-690 (a different sequence of letters) in the blacked
out area of the employee copy. This is unreliable evidence as to whether this sequence of numbers is on the original of
this T-4 Supplementary. This document adds nothing to the issue of credibility. The original of this document was not
in evidence and Kamlesh Patel did not testify.

92      There was a three-page computer printout of "Ampito Investments Inc. YTD Payroll Journal as at December 31,
1992" showing 13 employees, including Kamlesh Patel, showing the same gross income for him as the T-4 Supplementary.
There is also in evidence a copy of a similar printout of seven pages for 23 employees including the 13 employees on
the "Ampito" list except that it is headed "Prodigy Industrial Printers Inc. YTD Payroll Journal as at December 31,
1992". The first three pages of the two documents are the same. The last four pages of the latter document contains ten
additional names and are separately totalled. These documents are inconclusive of anything except that someone may
have been fiddling with Prodigy's computer for conflicting printouts. Mr. Levitt clearly obtained the Ampito list from
Mr. Patel in 1994.

93      Mr. Fitz-Andrews points out that total liability for withholdings from the 13 employees common to these printouts
would be either $137,000 or $139,000 for withholding tax plus the employee portions of CPP and UIC, a further $18,000.
In addition, the employer would be liable for its portion of payments for CPP and UIC. Even at the end of October this

liability would have been about 5 /6 of the year's total of about $180,000 or about $150,000 or slightly more because of

CPP usually being paid up before year end. This amount bears no direct relationship to the $130,000 in the cheques. The
same is true for the 1992 withholdings assessed at $60,000.

3. Handwriting Expert

94      I find the evidence of Ms. Diane Kruger, the handwriting expert called and qualified on behalf of Mr. Patel and
Prodigy, to be convincing. She testified as to the methodology of her comparison of the handwriting on the photocopy
of the receipts with original and photocopied documents containing known samples of the handwriting of Mr. Fitz-
Andrews. These included fax transmittal sheets, two lengthy handwritten memoranda and sheets of accounting paper
containing many rough arithmetic calculations. She said this sample size was more than sufficient to form an opinion.
She compared each letter, number, bracket, dollar sign and punctuation mark on the receipts with similar writings on
the known documents. She acknowledged a number of differences or variations between the receipts and the known
handwriting and limitations in working with photocopies. It was Ms. Kruger's opinion that it is "highly probable" that
the person who wrote out the originals of the receipts was the writer of the known documents. In cross-examination
she explained that she could not be certain but her opinion was stronger than merely probable. She noted none of the
hallmarks of forgery, such as tremor, poor line quality, pen lifts or difference in formation. Her evidence was not shaken
on cross-examination by Mr. Fitz-Andrews.

95      Mr. Fitz-Andrews offered no expert evidence to contradict that of Ms. Kruger. He argued that the documents
used by the expert as known samples of his handwriting were not properly admitted in evidence. However each of these
known samples was contained in Exhibit 1 which he agreed to admit as evidence at the beginning of the trial.
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96      I am persuaded, on comparing the known examples of copies of Mr. Fitz-Andrews' handwriting with that on the
Revenue Canada receipts and with the support of Ms. Kruger's evidence as to the authorship of the receipts, that Mr.
Fitz-Andrews produced the receipts for photocopying and that the proceeds of the personal cheques were to be used
by Mr. Fitz-Andrews to pay Prodigy's and Ampito's employee withholding tax liabilities. The cheques were not to pay
the Ampito account for services dated November 10, 1992. No other explanation for the false receipts was offered by
either Mr. Fitz-Andrews or by Mr. Patel.

97          Mr. Patel's new accountant Mr. Levitt, made some inquiries of Mr. Fitz-Andrews in August 1994 respecting
the fate of the proceeds of the three personal cheques drawn by Mr. Patel in November 1992 totalling $130,000. In a
telephone conversation on August 15, 1994, Mr. Fitz-Andrews told Mr. Levitt that the cheque proceeds were used to
pay off invoices rendered by Mr. Fitz-Andrews. Mr. Fitz-Andrews undertook to provide copies of the invoices to Mr.
Levitt. On August 22, 1994, Mr. Fitz-Andrews met with Mr. Levitt and told him the $130,000 was used for personal
investments on behalf of the Patels and that Mr. Levitt should speak to the Patels to obtain supporting documentation.
No supporting documentation was given to Mr. Levitt. Mr. Levitt made a handwritten note on August 22, 1994 of the
essence of his conversations on August 15 and August 22.

98      Mr. Fitz-Andrews denied Mr. Levitt's evidence and said that his refusal was based on the fact that this was personal
information and he was put off by Mr. Levitt's attitude. I find this a strange attitude in light of this being a conversation
between two professionals acting for the same client where Mr. Fitz-Andrews' knowledge was not privileged. At this
time Mr. Fitz-Andrews had had his falling out with Mr. Patel.

99      I am satisfied that the Ampito account was highly inflated, if not wholly without foundation. It cannot be justified.
I am further satisfied the account was never delivered prior to the cheques being drawn in November 1992. I am satisfied
that Mr. Fitz-Andrews had no right to appropriate this money to himself. He is liable to repay it to the Patels.

IX. Royal Bank Payments: $25,500

100      Prodigy claims recovery of the proceeds of the following cheques payable to Royal Bank in 1992 and deposited
to Mr. Fitz-Andrews' Account:

April 10 $ 10,000
September 1 7,000
October 1 7,000
November 4 1,500
  $ 25,500

101      Mr. Patel said he paid Mr. Fitz-Andrews' account at Mr. Fitz-Andrews' direction after he told Mr. Patel that he
was having trouble obtaining draws from his partnership. Mr. Patel said the $10,000 set by Mr. Fitz-Andrews was paid
in April for a payroll computer programme, supervising the payroll in the months following Mr. Frimpong's departure
and advising on deductions and was intended to be paid to Savage and Moles and not just Mr. Fitz-Andrews. Prodigy
claims recovery because no account had been issued. Mr. Patel said the September payment was for persuading Royal
Bank of the profitability of Prodigy in the audit and for a "job well done" in completing the financial statements showing
a profit for the fiscal year ended July 31, 1992. He said $7,000 paid in October was related to the payroll manipulations,
successful negotiation of the price of the new presses with MLP Canada and the successful financing with Royal Bank.

102      Mr. Fitz-Andrews acknowledges receipt of the payments but denies the purposes alleged by Mr. Patel. Mr. Fitz-
Andrews says the purpose of the payments to him was payment for the incorporation of the four new companies, GST
advice and advising Prodigy on the software to bring together the accounts for these four companies. It was not for
deferral of payroll deductions payments to Revenue Canada so as to mislead Royal Bank. Mr. Fitz-Andrews denies any
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part in any payroll deferral. I have found that Mr. Patel was engaged in this activity before Mr. Fitz-Andrews came
on the scene.

103      Mr. Fitz-Andrews also stated that he had an arrangement with Mr. Patel to review Prodigy's monthly financial
statements before they were forwarded to Royal Bank, as required by Prodigy's borrowing arrangement with Royal
Bank. These payments were merely a catch up for previously missed payments.

104      Mr. Patel alleges that the reorganization of Prodigy Industrial Printing in October-November, 1992 was part of
Mr. Fitz-Andrews' plan for postponing tax liabilities. The following companies were incorporated on the following dates:

October 29, 1992 Post Prodigy Finishing Inc.
October 29, 1992 Prodigy Colour Systems Inc.
November 9, 1992 Prodigy Printing Services Inc.

Mr. Patel testified that this latter incorporation was supposed to be a change of name of Prodigy Industrial Printers
Inc. This was remedied, he says, on July 30, 1993 when the following articles of amendment were filed to effect changes
of name:

1) Mr. Patel's original company Prodigy Industrial Printers Inc. became Prodigy Printing Services (1993) Inc.

2) Prodigy Printing Services Inc. became 1007067 Ontario Inc.

105      Prodigy Graphics Group Inc., the plaintiff in this action, was incorporated in June 1993 and was amalgamated
with Prodigy in 1995.

106      I see nothing sinister in dividing Prodigy's original business into separate corporations according to function.

107        Prodigy has not established a right to claim these payments to Royal Bank from Mr. Fitz-Andrews. In view
of Mr. Patel's explanation of the reasons for the payments, I see no grounds to support the claim. I dismiss the claim
for the $25,500.

X. Mr. Fitz-Andrews' Accounts: $46,233

108      On April 30, 1994, Mr. Fitz-Andrews prepared a Statement of Account for Prodigy summarizing statements of
account he had rendered to the various companies in the Prodigy Group totalling $58,609.25 and showing payments in
1993 of $12,386.15, leaving a balance owing of $46,233.10. The statement showed a trust balance of $25,283.04 which
was appropriated to reduce the balance due to $20,940.06.

109          The accounts on the Statement of Account include one to Prodigy Colour dated April 20, 1993 (which was
reduced and re-sent on May 5, 1993) for $27,500 plus GST for a total of $29,425 for organization in 1992, pro-forma
statements, financing of a purchase from Crossfield, a new accounting system, discussions with Royal Bank and the lease
of a property. Mr. Patel objected to the account pending a review of Mr. Fitz-Andrews' dockets and refused to pay it.
Mr. Fitz-Andrews did not provide supporting evidence sufficient to support the account.

110      In determining Mr. Fitz-Andrews entitlement to the balance of $46,233.10 owing on his accounts, I am in effect
assessing his accounts in the absence of detailed time dockets and on the basis of the notes contained in his appointment
book and the description and product of his efforts.

111      Mr. Fitz-Andrews justified these accounts as follows:

1991 Time for Prodigy Printers (noted above)     500 hrs.
1992 Time for all companies     690 hrs.
        1190.3 hrs.
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Less:
  Ampito Account November 10, 1992 645 hrs.
  Payments in April, September, October and November 1992 totalling $25,500 say 130

hrs. 775 hrs
  Unbilled balance     415 hrs.
Less:
  Prodigy Colour May '93 $27,000, say 218 hrs
  Other 1993 accounts approx. $12,800 say 65 hrs. 283 hrs.
        132 hrs.
Less:
  Post Prodigy March '94 - 68 hrs.
  Prodigy Graphics March '94 - 15 hrs.
  Prodigy Paper March '94 - 3 hrs 86 hrs.
Unbilled     46 hrs.

112          This reasoning is spurious! An account should state the period covered by the account. These don't, lending
themselves to this sort of carrying forward of "unbilled work in process" without notice to blindside the client in the
future and to suit the convenience of the person rendering the account.

113      Further, Mr. Fitz-Andrews' reasoning relied on an allegedly docketed 500 hours, in excess of that billed by Savage
and Moles and the 645 hours by Ampito which I have rejected.

114      I have considered the accounts, the dates of incorporation of the billed companies, the work described therein,
Mr. Fitz-Andrews' evidence, the work product made available to me and Mr. Fitz-Andrews billing rate of $160 per hour.

115      I have also considered Mr. Patel's evidence on the bills and the circumstances surrounding the date of the bill.

116      The bills, inclusive of GST, are as follows:

Prodigy Colour - May 5, 1993   $ 29,425.00
Individual Tax returns - April 1993 508.25
Prodigy Printing - December 14, 1993 12,294.30
649337 Ontario Ltd. - January 20, 1994 3,076.25
Post Prodigy - March 3, 1994   10,566.23
Prodigy Paper - March 3, 1994 535.00
Prodigy Graphics - March 3, 1994 2,204.25
Total:     58,609.25
I would allow on these accounts, including G.S.T. 45,000.00
Less:
  Payments $12,286.15
  Transfer from trust 1,101.46 13,487.61
Net amount owing:   $ 31,512.39

XI. Appropriation of Revenue Canada Refunds

117      Mr. Patel objects to the appropriation in February 1994 of the proceeds of two cheques totalling $24,181 from
Revenue Canada payable to Prodigy as rebates of over payments. Mr. Fitz-Andrews, as the addressee for service of
Prodigy by Revenue Canada, received these cheques payable to Prodigy in February 1994 and persuaded his bank to
cash them and deposit the proceeds in Mr. Fitz-Andrews' "trust account". Mr. Patel discovered this appropriation in
early May 1994 on receipt of Mr. Fitz-Andrews' statement of account and demanded the proceeds of the cheques.
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118      Mr. Fitz-Andrews refused the request saying he was authorized to seize them by a term on page 2 of the audit
engagement letter for Prodigy Printing Services (1993) Inc. for its fiscal year ended July 31, 1993 dated November 22,
1993 which stated:

5. It is further understood and agreed that with the filing of all corporate tax returns it is agreed that all corporate
tax refunds will be applied in trust against outstanding fees for the Prodigy Group of companies in view of the
substantial nature of the services provided and substantial amounts outstanding.

6. It is further understood and agreed that you will be personally responsible for any fees billed and not paid by
the group of companies.

Mr. Fitz-Andrews signed at the bottom of page 2 of the letter which requests Mr. Patel to sign a copy of the letter in
the space provided and return it to Mr. Fitz-Andrews. The third page contains the agreement signed by Mr. Patel dated
December 17, 1993. This document was produced from Mr. Fitz-Andrews' files.

119      Mr. Patel denies signing such a letter. He produced a copy of the letter he says he signed which does not contain
paragraphs 5 and 6. It is signed by Mr. Fitz-Andrews on page 2 and there is provision for signing by Mr. Patel on page 3.

120      Each declares the other's version a forgery. Mr. Fitz-Andrews says he gave Mr. Patel four letters on that day.
The others did not contain either the authorization to apply tax rebates to accounts or the personal "guarantee". He
suggests Mr. Patel has taken the page 2 out of one of the other letters and substituted it for the page 2 which contains
the authorization and the guarantee.

121           Mr. Patel accuses Mr. Fitz-Andrews of fabricating his version of page 2, removing the shorter page 2 he
says he signed and substituting the longer version with the authorization and guarantee. Mr. Patel produced copies of
engagement letters which he signed in previous years which do not contain such provisions.

122      The cross-examination of Mr. Fitz-Andrews straddled a weekend. On the Friday Mr. Fitz-Andrews said he merely
inserted the two clauses in his word processor's standard form. On the Monday he acknowledged talking to someone
about his evidence and said he must have created a new document by retyping the page without properly justifying the
right margin.

123      Clause 5 respecting appropriation of tax refunds payable to the client is highly suspect. It is unlikely Mr. Patel
would have signed such a clause in November 1993 in view of his refusal to pay Mr. Fitz-Andrews account of May 5,
1993, which replaced a larger account dated April 20, 1993, until he had received satisfactory evidence of dockets to
support the account.

124      The cheques were payable to Prodigy rather than Mr. Fitz-Andrews. Why would either of them expect Mr. Fitz-
Andrews to be able to negotiate the cheques with his bank and appropriate them to his own account without endorsement
by an authorized signing officer of Prodigy? There is no evidence that Mr. Fitz-Andrews had such an authority.

125      In view of my findings on credibility in respect of the Ampito account, I have greater confidence in Mr. Patel's
evidence, generally, than I have in the evidence of Mr. Fitz-Andrews'.

126      On this issue I find that Mr. Fitz-Andrews had no authority to appropriate to himself the $24,181 represented by
cheques payable to Prodigy. He is liable to pay this amount to Prodigy.

XII. Claim Against Gina Fitz-Andrews

1. As Director of Ampito
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127      There is no evidence that Gina Fitz-Andrews played any part whatsoever in the preparation or rendering of the
Ampito account or the receipt or disbursement of the $130,000. There is no evidence that she had any knowledge of
these events. While she was the sole shareholder, a director and an officer of Ampito, she was unaware of her husband's
use of his authority as a director, officer and bank signing authority and did not authorize it. She played no part in the
operation of the company. It would be wholly unjust to pierce the corporate veil to make her personally liable or make
her an accessory to a breach of trust: see Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co. (1996),
28 O.R. (3d) 423 (Ont. Gen. Div.).

2. Tracing

128      There is no evidence that any of the proceeds of the Patels' cheques for $130,000 can be traced to the payment of
any part of the purchase price of the house. The use of the $75,000 G.I.C. purchased with the proceeds of the $130,000
and used as a "carrot" for the CIBC mortgage, but which was not in fact used in the purchase, cannot justify making
Gina Fitz-Andrews liable for it.

129      Accordingly, I find that Gina Fitz-Andrews is not personally liable to the Patels for any part of the $130,000
or to Prodigy for the $25,500 paid to Royal Bank for Mr. Fitz-Andrews'. However, the plaintiffs allege that Gina Fitz-
Andrews may be liable for the share of the property transferred to her by her husband in a deed from him to her of his
interest by reason of the transaction being void under the Fraudulent Conveyances Act, R.S.O. 1990, c. F.29.

3. Recipient of Fraudulent Conveyance

130      On February 25, 1993, Gina and Mr. Fitz-Andrews signed an agreement to purchase for $300,000 cash the house
they had been renting at 1224 Highgate Place since 1989. The purchase price was payable $10,000 down as a deposit
and the balance on closing. It was conditional on the purchaser being approved for mortgage financing by Canadian
Imperial Bank of Commerce ("CIBC") within 10 days. The purchase price included "existing appliances". No real estate
commission was payable.

131      Gina Fitz-Andrews applied to CIBC for a mortgage of $225,000 with Mr. Fitz-Andrews to be the guarantor.
Their total incomes, all out of Mr. Fitz-Andrews' practice where Gina Fitz-Andrews did some work with payables, was
stated to be slightly over $100,000. Their investments consisted of a $75,000 GIC with CIBC and $9,000 with "Royal".
They had a bank account of $15,000, $10,000 in the house purchase, $200,000 in Mr. Fitz-Andrews' practice and $30,000
in two cars. Mr. Fitz-Andrews owed Royal Bank $71,000 in respect of his practice. The Fitz-Andrews said they would
have $75,000 cash equity in the property.

132      There is no indication whether the $71,000 indebtedness to Royal Bank was in respect of his old practice or his
new practice. Cheques and bank records in late 1993 indicate his new firm was using CIBC.

133      The purchase closed on March 26, 1993 with a deed to Gina and Mr. Fitz-Andrews as joint tenants. The land
transfer tax affidavit sworn by Mr. Fitz-Andrews showed the consideration as $300,000 cash.

134      There was a first mortgage by Gina and Mr. Fitz-Andrews to CIBC of $225,000. While disclosure was called for
in the land transfer tax affidavit, it was not mentioned.

135      The Amended Statement of Adjustments showed:

Sale Price   $300,000.00
Deposit $10,000.00
Vendor Mortgage Back 30,945.16
Last Month's Rent 1,500.00
Adjustment for Rent Payments 33,500.00
(Tax Adjustment calculation)   945.16
Balance Due on Closing 225,000.00



Prodigy Graphics Group Inc. v. Fitz-Andrews, 2000 CarswellOnt 1178

2000 CarswellOnt 1178, [2000] O.J. No. 1203, [2000] O.T.C. 237, 96 A.C.W.S. (3d) 177

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 20

  $300,645.16 $300,945.16

The balance due on closing was the proceeds of the CIBC mortgage.

136      The adjustment for rent paid was described by the defendants as a credit for the air conditioner they had installed,
a negotiated deduction for unpaid real estate commission, credit for repairs they had made as tenants and credit for
appliances they had purchased and were entitled under the lease to take with them. In as much as these adjustments
were not required under the agreement, I see no legitimate reason whey they were made. If, instead of justifying $33,500
adjustment the price had been reduced by that amount, their equity and the land transfer tax payable would have been
less.

137      The mortgage back, not called for under the agreement, was negotiated by Mr. Fitz-Andrews. He told the vendors
he could not close without it. In view of the vendor's intent to move back to India, they were motivated vendors. This
explanation by Mr. Fitz-Andrews is credible.

138      The mortgage back to the vendors was for $30,945.16 at 7.5% per year for 3 years, repayable interest only quarterly.
It was from Gina Fitz-Andrews only and was guaranteed by Mr. Fitz-Andrews.

139      On March 25, 1993, Mr. Robert Filkin, solicitor for the Fitz-Andrews, wrote to Mr. Michael Bukovac, solicitor
for the vendors, to confirm the terms of the second mortgage and "it not be registered". This is a risky and highly unusual
position for any mortgagor to take. No explanation was offered. In fact, this mortgage was registered on August 6, 1993.
On maturity in 1996 it was assigned to a corporation owed by the Fitz-Andrews family.

140         On the date of closing, March 26, 1993, Mr. Fitz-Andrews executed a transfer of the property to Gina Fitz-
Andrews. The land transfer tax affidavit sworn by Mr. Fitz-Andrews states the consideration is "$2 and natural love and
affection" and "no consideration passing directly or indirectly". In response to a question in the affidavit as to whether
the land is subject to any encumbrance it recites only: "Yes ($225,000)". This deed was registered on April 2, 1993.

141         Mr. Fitz-Andrews testified that this deed was intended to rectify their intent prior to closing that Gina Fitz-
Andrews be the registered owner of the property. Gina and Mr. Fitz-Andrews have continued to live in the house with
their family.

142      There is no evidence that CIBC would be concerned with subordinate financing but perhaps Mr. Fitz-Andrews
thought CIBC would object if his cost was little more than the amount of its mortgage. First mortgagees generally want
a cushion of owner equity in the range of 25 to 35 per cent. The lawyer acting for the Fitz-Andrews on the purchase,
Mr. Filkin, was also acting for CIBC.

143      There is no evidence why the "correcting" deed, which was signed on the same date as the deed from the vendors,
was not registered until a week later.

144      Neither Mr. Filkin, nor a representative of CIBC nor Mr. Bukovac was called to testify on behalf of the Fitz
Andrews.

145      The Fraudulent Conveyance Act provides:

2. Every conveyance of real property or personal property and every bond, suit, judgment and execution heretofore
or hereafter made with intent to defeat, hinder, delay or defraud creditors or others of their just and lawful actions,
suits, debts, accounts, damages, penalties or forfeitures are void (sic) as against such persons and their assigns.
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3. Section 2 does not apply to an estate or interest in real property or personal property conveyed upon good
consideration and in good faith to a person not having at the time of the conveyance to the person notice or
knowledge of the intent set forth in that section.

4. Section 2 applies to every conveyance executed with the intent set forth in that section despite the fact that it was
executed upon a valuable consideration and with the intention, as between the parties to it, of actually transferring
to and for the benefit of the transferee the interest expressed to be thereby transferred, unless it is protected under
section 3 by reason of good faith and want of notice or knowledge on the part of the purchaser.

146      There need only be an intention to defeat or hinder "creditors or others" of their lawful claims. There need not
be an intention to defraud.

147      Mr. Fitz-Andrews acknowledged that the reason for putting title in his wife's name was because he was following
the advice of his lawyer based on Mr. Fitz-Andrews' advice that he was a defendant in an outstanding lawsuit by a former
landlord against Savage and Moles and because he was involved in litigation with his former partner Mr. Meisner. While
not necessarily creditors yet, those parties were certainly "others" for the purpose of the Act: Waterline Products Co. v.
Lisaco Investments Ltd. (January 24, 1991), Doc. 41431/89 (Ont. Gen. Div.) (Ont.Gen.Div.); Gauthier v. Woollatt, [1940]
1 D.L.R. 275 (Ont. S.C.); Canadian Imperial Bank of Commerce v. Boukalis (1987), 34 D.L.R. (4th) 481 (B.C. C.A.) at 487.

148      At the time Mr. Fitz-Andrews signed the deed, his creditors included the Patels in respect of the $130,000.

149      The date on which the intent is to be assessed is the date the transfer was executed: Bank of Montreal v. Chu
(1994), 17 O.R. (3d) 691 (Ont. Gen. Div.).

150      Where proper consideration is lacking, the intent of the transferee is irrelevant; where the intent of the parties to
the conveyance is to defraud creditors, the question of consideration is irrelevant: Son v. Kim (October 13, 1994), Doc.
C5442/91 (Ont. Gen. Div.).

151      Accordingly, by reason of s.2 of the Fraudulent Conveyances Act, the correcting deed was void and the title reverts
to Gina and Mr. Fitz-Andrews as joint tenants.

152      Even if Mr. Fitz-Andrews had not stated his intent, a court may infer intent from suspicious circumstances which
are referred to as the "badges of fraud", having their origins in Twyne's Case Twyne's Case (1602), 3 Co. Rep. 80b (Eng.
K.B.). These include:

(1) Transfer to a non-arms length person.

(2) Grossly inadequate consideration.

(3) The transferor remains in possession on occupation of the property for his own use after the transfer.

(4) The transferee is holding the property in trust for the transferor.

(5) There are actual or potential liabilities facing the transferor or he is about to enter upon a risky undertaking.

(6) The transferor has few remaining assets after the transfer.

(7) The transfer was effected with unusual haste.

(8) The transaction was secret.

(9) The absence of a sound business or tax reason for the transaction.
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(10) Destruction or loss of relevant papers or inaccurate documents supporting the transaction.

(11) Cash is taken in payment instead of a cheque.

(12) The deed contains false statements as to the consideration.

(13) The deed gives the grantor a general power to revoke the conveyance.

(14) The deed contains the self-serving and unusual provision "that the gift was made honestly, truly and bona fide".

See Canadian Imperial Bank of Commerce v. Graat (1992), 5 B.L.R. (2d) 271 (Ont. Gen. Div.), per Granger J.; C.R.B.

Dunlop, Creditor, Debtor Law in Canada, 2 nd  ed. (Toronto: Carswell, 1995).

153      The badges of fraud are of evidentiary value in determining the issue of intent but are not conclusive evidence
of fraud. Fraudulent intent is a matter of fact to be determined in the circumstances of each case on the basis of the
evidence as a whole: Meeker Cedar Products Ltd. v. Edge (1968), 12 C.B.R. (N.S.) 49 (B.C. C.A.).

154      Once the suspicious circumstances raise a prime facie presumption of intent to hinder, defeat or defraud a creditor,
the court may find the intent unless the presumption is displaced by corroborative evidence of the bona fides of the debtor
in the suspect transaction: Kingsbridge Grand Ltd. v. Vacca (December 20, 1999), Doc. 98-CV-143861, 98-CV-14960
(Ont. S.C.J.) citing Koop v. Smith (1915), 51 S.C.R. 554 (S.C.C.); Applecrest Investments Ltd. v. Toronto Masonry (1986)
Ltd. (1997), 23 O.T.C. 277 (Ont. Gen. Div.); Rinaldo v. Rosenfeld (December 2, 1999), Doc. 98-CV-154750 (Ont. S.C.J.).

155        At the time of the correcting deed, Mr. Fitz-Andrews was being sued by a former landlord, was in litigation
with a former partner that could result in an adverse costs order and was jointly liable on the mortgage to CIBC,
notwithstanding the agreement that he would be a guarantor only, and was liable to the Patels to repay the $130,000.
He transferred to his wife his interest in the property, on the day he acquired it, for $2 and natural love and affection.
He continued to live in the house. Judging from his mortgage application to CIBC he had few other assets outside his
accounting practice, on which he owed a substantial amount. The presumption of intent has been raised.

156      Mr. Fitz-Andrews argues that the deed from the vendors was supposed to be solely to his wife but his lawyer
erred. While they both agreed to purchase the house the mortgage application showed Gina Fitz-Andrews would be the
borrower and Mr. Fitz-Andrews would be the guarantor. Gina Fitz-Andrews' evidence confirmed that she alone was to
be the purchaser but Mr. Fitz-Andrews was to be the guarantor of both mortgages.

157      My response is that a direction by the purchasers, under the agreement to purchase, to the vendors on closing
to convey the property to Gina Fitz-Andrews would qualify equally with a subsequent deed to constitute a conveyance
for the purpose of s. 2 of the Fraudulent Conveyances Act.

158      The failure of the land transfer tax affidavit to particularize the consideration or note the mortgages, the credits
given in the statement of adjustments not called for in the agreement of purchase and the five month delay in registering
the mortgage back to the vendors remain unexplained. Mr. Fitz-Andrews could reasonably have been expected to call
the vendors, CIBC or his lawyer to provide evidence of his bona fides. He did not call any of them. I am entitled to
draw an adverse inference respecting Mr. Fitz-Andrews bona fides and find the conveyance was made with an intent to
delay his creditors.

159      Again, the result is the same. The amending deed is void.

XIII. Claims for Failure to Disclose on the Motion for Mareva Injunction

160      Mr. Fitz-Andrews alleged that the evidence in the affidavits used to obtain the certificate of pending litigation
on the house and the ex parte mareva injunction freezing his assets, misstated and omitted material facts. It failed to
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make full and frank disclosure on the ex parte application: Chitel v. Rothbart (1982), 39 O.R. (2d) 513 (Ont. C.A.).
Accordingly he says he is entitled to claim damages based on the plaintiffs' undertaking in the affidavit of Mr. Patel
dated November 29, 1994.

161      Generally, if the plaintiff obtaining an injunction is unsuccessful at trial, an inquiry as to damages will result,
unless there are special circumstances respecting compliance with the undertaking. Such special circumstances would
exist where the plaintiff can make out an equitable defence to the claim for damages based on the defendant's conduct
and the plaintiffs' bona fides. The defendant's conduct might raise an issue of estoppel, a delay amounting to laches, other
prejudice to the plaintiff, and whether the defendant comes to court with clean hands. The damages are to be assessed
on the same basis as damages for breach of contract including causation, remoteness, forseeability and mitigation: See
Nelson Burns & Co. v. Gratham Industries Ltd. (1987), 23 C.P.C. (2d) 279 (Ont. C.A.) and the annotation thereto by
Paul Bates.

162      Even if there had not been a trial, innocent non-disclosure or the mere omission of a significant single fact will
not necessarily warrant dissolving an injunction. The non-disclosure or misstatement must be such as was material to
the decision and either would have made the decision doubtful or may have affected the outcome of the motion: Waites
v. Alltemp Products Co. (1987), 19 C.P.C. (2d) 185 (Ont. Dist. Ct.) (Ont.Dist.Ct.).; Edmonton Northlands v. Edmonton
Oilers Hockey Corp. (1994), 23 C.P.C. (3d) 72 (Alta. C.A.) (Alta.C.A.) affirming (1993), 23 C.P.C. (3d) 49 (Alta. Q.B.);
Pulse Microsystems Ltd. v. SafeSoft Systems Inc. (1996), 47 C.P.C. (3d) 360 (Man. C.A.); Girsberger v. Kresz (1998), 19
C.P.C. (4th) 57 (Ont. Gen. Div.).

163      In this case Mr. Patel did not disclose his involvement in the scheme of withholding taxes dating back to 1988
and clearly suggested that Mr. Fitz-Andrews was party to a scheme to do so since 1989. That is information material to
the exercise of a judge's discretion in granting the injunction. It may have affected the outcome.

164           Mr. Fitz-Andrews pointed out numerous other omissions or misstatements which I do not think were
material. There were numerous other allegations which were consistent with my findings particularly with respect to the
misapplication of the $130,000 and the misappropriation of Revenue Canada cheques.

165      In this case the defendants filed responding affidavits within five days after being notified of the injunction but
did not proceed to a timely cross-examination. The injunction was varied in early 1995 to allow payment of $10,000 to
Mr. Fitz-Andrews and substitution for it of a $50,000 letter of credit and payment into court of the $25,283 he held in
trust. The proceedings were adjourned pending cross-examinations. Mr. Fitz-Andrews parted company with his lawyers
and was ill for some time. However bitterly contested interlocutory proceedings continued.

166      In January 1999, Mr. Fitz-Andrews obtained an order permitting cross-examination of Mr. Patel on his November
29, 1994 affidavit.

167      Mr. Fitz-Andrews brought motions on October 25, 1999 and again on January 18, 2000 to set aside the mareva
injunction and the certificate of pending litigation. Both were denied on the basis of an imminent trial. The latter was
also based on the refusal or failure to move "forthwith".

168          Mr. Fitz-Andrews has failed to provide evidence of his damages. He said in opening that (a) he had trouble
borrowing money; and (b) could not maintain a bank account personally but had to do is financing through his wife.
In closing he said the injunction and litigation damaged his reputation with banks and obtaining client referrals from
them. No particulars were offered in evidence. No cross-examination was based on it.

XIII. Summary

169      I order as follows:

(a) I order Mr. Fitz-Andrews to repay to the Patels the $130,000 paid in November - December 1992.
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(b) I dismiss Prodigy's claim for the $25,500 paid to Royal Bank.

(c) I order Prodigy to pay to Mr. Fitz-Andrews $31,512.39 on the accounts rendered to Prodigy.

(d) I order Mr. Fitz-Andrews to repay to Prodigy the proceeds of the tax refunds totalling $24,181 received in
February 1994.

(e) I dismiss Mr. Fitz-Andrews counterclaim for damages.

(f) I declare the conveyance of Mr. Fitz-Andrews' interest in the house to Gina Fitz-Andrews on March 26, 1993
void.

(g) I dismiss the claim against Gina Fitz-Andrews.

(h) Interest is payable on all amounts at the rate of 5% per year from the first day of the month following their
receipt or the dates of the accounts.

170      Costs may be addressed in written submissions.
Action allowed; counter-claim dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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THE HONOURABLE MR. JUSTICE D.J. GORDON 
 
 
 
[1]      A trial of this consolidated contraction lien action was directed to determine the priority 

as between the lien claimants and the mortgagee with respect to certain lands in the City of 

Kitchener described as the “Dielcraft property”. 
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BACKGROUND 
 

[2]      109606 Ontario Limited (“109”) was incorporated on 30 November 1994.  In December 

1994 it purchased the Dielcraft property for $1,515,000.  The property was leased to Euro United 

Corporation (“Euro United”), commencing 1 April 1995 for the purposes of storing raw material 

and finished product. 

[3]      Mr. Sam Rehani was the sole director, officer and shareholder of 109.  He was also the 

controlling shareholder and president of Euro United. 

[4]      In 1998 and 1999 the lien claimants provided services and material to the Dielcraft 

property.  Various contractors were involved, commencing with certain demolition work to the 

ultimate renovation, being the raising of the building roof.  In the fall of 1999 the contractors left 

the job site as they were not being paid by 109.  Claims for lien were registered on title 

commencing in October 1999. 

[5]      Euro United, and related companies operating under a similar name in different 

jurisdictions, was financed by General Electric Capital Canada Inc. (“GECC”) pursuant to a 

credit agreement dated 13 November 1998.  By the end of March 1999 GECC determined Euro 

United was in a default position regarding certain covenants in the credit agreement.  In April 

1999 an amendment to this agreement resulted in 109 providing a guarantee and mortgage on the 

Dielcraft property in favour of GECC regarding the indebtedness of Euro United. 

[6]      Euro United temporarily corrected its default position, but by August 1999 GECC 

determined there were significant problems.  On 24 November 1999 GECC demanded payment 

from Euro United and 109.  In December 1999 KPMC Inc. was appointed interim receiver of 
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Euro United and 109.  In June 2000, both companies were declared bankrupt and KMPG Inc. 

was appointed trustee of their estates.  Sale of the property by the trustees was authorized in 

January 2002. 

[7]      The sale proceeds are held by KPMG Inc. pending the outcome of this litigation.  There 

are insufficient funds to pay the lien claimants and the mortgage holder. 

 
ISSUES 

 
[8]      Pursuant to the order of Sills J., granted 17 December 2001, the statement of issues 

identified the following: 

1. Section 20 of the Ontario Corporations Act.  Is the mortgage invalid or void as against 
the plaintiffs as a result of contravening section 20 of the Ontario Business Corporations 
Act? 

 
2. Section 4 of the Assignments and Preferences Act and section 2 of the Fraudulent 

Conveyances Act. 
 

Is the mortgage invalid or void as against the plaintiffs as an unlawful assignment or 
preference or as a fraudulent conveyance? 
 
3. Section 78 of the Construction Lien Act. 
 

(a) Was the mortgage registered prior to the time when the first lien arose in respect of 
the subject improvement, and, if so, to what extent does the mortgage have priority 
under section 78 of the Construction Lien Act? 

 
(b) Was the mortgage registered as a subsequent mortgage, and, if so, to what extent does 

the mortgage have priority under section 78 of the Construction Lien Act? 
 
 

ANALYSIS 
 

(i) Section 20, Business Corporations Act 
 

(a) 109 and GECC 
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[9]      Euro United was involved in the manufacture and sale of plastic injection mould 

products, such as patio furniture.  Some of their product was supplied to large retail stores in 

Canada and the United States.  According to Mr. Paul Feehan, Senior Vice President of GE 

Capital Commercial Finance, Inc., a related company to GECC, Euro United was growing 

rapidly.  Mr. Feehan, who was involved in the underwriting of Euro United’s financing by 

GECC, reported the growth in sales went from $10,000,000 in 1996 to $102,000,000 in 1998. 

[10]      The Canadian Imperial Bank of Commerce was the lending institution providing 

financing to Euro United.  GECC, acting as agent for a syndicate of lenders, including itself, 

provided new replacement financing in November 1998 consisting of a revolving line of credit in 

the notional amount of $127,000,000 and a term loan of $50,000,000.  The line of credit 

authorized from time to time was based on a formula pertaining to receivables and inventory. 

[11]      Mr. Feehan, and others at GECC, conducted a due diligence investigation of Euro United 

from July to November 1998.  The new financing terms were set out in the credit agreement 

dated 13 November 1998.  GECC acquired security on the assets of Euro United. 

[12]      GECC was aware of Euro United leased the Dielcraft property from the outset.  A 

Landlord’s Waiver and Consent, signed by Mr. Rehani on behalf of 109 and Euro United, dated 

16 November 1998, was one of the documents in the security package.  A copy of the lease was 

attached to this document indicating an annual rent to be paid by Euro United in the sum of 

$700,000 on a net net basis commencing 1 April 1996 and ending 31 March 2002.  GECC was 

also aware Mr. Rehani controlled both companies. 

20
02

 C
an

LI
I 2

20
43

 (
O

N
 S

C
)



 

 

 
 
 

- 5 - 
 
 
[13]      By the end of March 1999, less than five months after the advance on the credit 

agreement, GECC became aware Euro United was in a default position.  Amongst other items, 

Euro United had overstated its receivables, resulting in an overadvance on the line of credit of 

$15,300,000.  In addition, Euro United had paid Mr. Rehani $525,000, apparently with respect to 

his shareholder loan, and purchased and mortgaged their head office property in Oakville, both 

items lacking the required consent of GECC.  At this point in time, GECC’s exposure was 

$89,900,000 on the line of credit and $50,000,000 on the term loan. 

[14]      Mr.  Feehan, and others involved in the financing, met with Mr. Rehani on 5 April 1999.  

Mr. Rehani offered to add his real estate, the Dielcraft property, as collateral and indicated its 

value to be $7,000,000 to $8,000,000.  There was an indication equity investors might become 

involved in Euro United.  Mr. Feehan said GECC wanted to resolve the existing financing 

problems and move forward in their relationship with Euro United.  He also acknowledged 

GECC wanted to buttress its existing security to cover Euro United’s indebtedness. 

[15]      On 6 April 1999 Mr. Feehan reported to his superior, setting out the issues and possible 

solutions.  In addition to taking security on the Dielcraft property, he recommended a two 

percent bonus on the indebtedness and a $200,000 fee to charged to Euro United as well as 

acquiring an option to purchase equity on favourable terms.   Mr. Feehan testified GECC had not 

yet concluded to retract its financing, that Euro United was thriving and although it had 

significant management and administrative problems, he felt GECC should “take the risk” and 

provide bridge financing. 

[16]      Nevertheless, in his written report dated 5 April 1999, he told his superior: 
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“Therefore we recommend that GECC choose the least disruptive solution 
because it allows Advent to work towards our quickest and easiest exit (i.e. 
Lehman).  In addition, GECC is receiving additional boot collateral and is getting 
paid for its risk with an equity opportunity in the future.” 

 
[17]      Upon receipt of approval from his superior, Mr. Feehan submitted a written proposal to 

Mr. Rehani on 9 April 1999.  It was accepted the same date. 

[18]      The security documentation was prepared and signed by 14 April 1999, within five days 

of the accepted proposal.  The mortgage was registered on 15 April 1999.  The documentation 

appears to have been prepared by the solicitors for GECC, McMillan, Binch, although it is noted 

Euro United and 109 were represented by Bennett Jones.  Mr. Rehani signed all documentation 

for 109, including the guarantee for $11,5000,000 and the mortgage for $300,000,000.  

Numerous declarations and other documents were also executed by Mr. Rehani, including an 

insolvency certificate. 

[19]      Mr. Feehan stated the amounts described in the guarantee and mortgage were determined 

by GECC’s solicitors.  The $11,500,000 stated in the guarantee resulted from Mr. Rehani’s 

representation the value of 109’s assets was $12,000,000 with only $100,000 in liabilities.  The 

$300,000,000 referred to in the mortgage was to cover loans of the syndicated loan agreement 

although Mr. Feehan was not clear on this explanation. 

[20]      The GECC proposal dated 9 April 1999 permitted it to conduct a due diligence 

investigation.  For some unexplained reason, GECC chose not to make any inquiry with respect 

to 109.  According to Mr. Feehan, GECC relied exclusively on the representations of Mr. 

Rehani. 
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[21]      In due course, GECC receive the executed security documents from its solicitors.  There 

was no reporting letter regarding certification of title with respect to the Dielcraft property.  Mr. 

Feehan indicated a certification was required and mistakenly assumed it was provided by the 

solicitors for 109. 

[22]      GECC did not request financial statements from 109, nor did they conduct a credit check.  

They were unaware 109 had never filed income tax returns.  GECC did not inspect the Dielcraft 

property nor did they obtain an appraisal. 

[23]      The proposal contained a provision whereby GECC would release its mortgage if 109 

obtained another mortgage, so long as the proceeds therefrom of at least $4,000,000 were 

contributed to Euro United as equity and applied to reduce the line of credit with GECC.  This 

item was not included in the amending agreement. 

[24]      Mr. Feehan said his only concern was the Dielcraft property be worth at least $4,000,000.  

He was not concerned with Mr. Rehani’s representations as to the property value, nevertheless, 

no inquiry was made to appraise the property. 

[25]      City Management & Appraisals Ltd. provided an appraisal report dated 3 April 2000 to 

KPMG Inc., in which they estimated the market value, as of 1 June 1999, at $3,190,000.  This 

valuation appears to be accepted by the parties as the market value on 15 April 1999.  The stated 

value, however, may be high as the appraiser also estimated market value as of 1 April 2000 to 

be $5,000,000, yet the property only sold for $2,896,000 in January 2002.  There may have been 

intervening market conditions affecting the sale price although no evidence was presented. 
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[26]      Mr. Feehan also said GECC had no reason to question the representations made by Mr. 

Rehani although he offered to explanation.  Without due diligence, it is equally reasonable to say 

GECC had no reason to believe those representations. 

[27]      The declarations and certificates signed by Mr. Rehani, on or before 14 April 1999, as 

part of the security documents required by GECC contained numerous errors or, perhaps, 

deliberate false statements, examples of which are as follows: 

(a) there was no change in the financial condition 109 which would have a material adverse 
effect on its ability to pay GECC and all rental payments where current when, in fact, 
Euro United had not paid its rent for at least four months and, therefore, 109 had no 
income; 

 
(b) no material or services had been provided to the property, nor contracts signed, nor 

estimates given or, alternatively, all amounts have been paid in full and no liens have 
arisen within the meaning of the Construction Lien Act when, in fact, 109 had entered 
into substantial contracts in excess of $3,000,000 to renovate the building, work had 
started in August or September 1998, there were monies owing to one contractor, and, 
accordingly, liens had arisen; 

 
(c) there were no encumbrances against the assets of 109 when, in fact, Engel Canada had an 

outstanding debenture or general security agreement; 
 
(d) the value of assets was inflated and liabilities were not disclosed; 
 
(e) 109 was up-to-date in filing income tax returns when, in fact, 109 had never filed a return 

since incorporation in 1994 and, further, there was significant, income tax owing. 
 
[28]      All of these errors or misrepresentations would have been discovered on a due diligence 

investigation.  GECC and its related companies are well known in the commercial finance 

business.  They specialize in large commercial loans starting at $5,000,000.  They are a 

sophisticated lending institution.  Failure to perform a due diligence investigation of 109 is 

inconsistent with GECC’s normal practice. 
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[29]      On 27 April 1999 Mr. Feehan was informed 109 and Euro United had increased the rental 

payment required from $700,000 to $1,400,000 per annum.  No explanation was requested.  Mr. 

Feehan was still unaware rent was not being paid. 

[30]      Equity investors contributed $70,000,000 to Euro United over the two months following 

15 April 1999 and the overadvance was paid off by 25 May 1999.  GECC, however, did not 

release its mortgage on the Dielcraft property. 

[31]      In August 1999 Euro United requested an overadvance of $300,000.  GECC refused.  Mr. 

Feehan said Euro United was growing rapidly without the proper financing to support the 

growth.  In fact, this was similar to the comment he made in April 1999. 

[32]      Mr. Feehan stated GECC discovered the construction project on the Dielcraft property in 

November 1994 when Mr. Rehani made mention of it, he says, for the first time. 

[33]      On 24 November 1999 GECC demanded payment from Euro United and 109.  The end 

result was the bankruptcy of these companies and the ultimate sale of assets by the trustee. 

 
(b) Subsection 20(1), Business Corporations Act 

 
[34]      Subsection 20(1) of the Ontario Business Corporations Act, as at the relevant time of the 

events, said: 

“20(1)  Financial assistance by corporation – 
Except as permitted under subsection (2), a corporation with which it is affiliated, 
shall not, directly or indirectly, give financial assistance by means of a loan, 
guarantee or otherwise, 
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(a) to any shareholder, director, officer or employee of the 
corporation or affiliated corporation or to an associate of any such 
person for any purpose; or, 
(b) to any person for the purpose of or in connection with a 
purchase of a share, or a security convertible into or exchangeable 
for a share, issued or to be issued by the corporation or affiliated 
corporations, 

where there are reasonable grounds for believing that, 
(c) the corporation is or, after giving the financial assistance, 
would be unable to pay its liabilities as they become due; or 
(d) the realizable value of the corporation’s assets, excluding 
the amount of any financial assistance in the form of a loan and in 
the form of any secured guarantee, after giving the financial 
assistance, would be less than the aggregate of the corporation’s 
liabilities and stated capital of all classes.” 

 
[35]      The parties acknowledge 109 and Euro United were affiliated corporations and the 

guarantee and mortgage provided by 109 constituted financial assistance within the meaning of 

subsection 20(1). 

[36]      The purpose of subsection 20(1), in part, is to prevent the dissipation of corporate assets 

that might otherwise prejudice the financial position of creditors and shareholders:  see:  Wayne 

D. Gray, Corporate Guarantees, 1999, Law Society of Upper Canada, Continuing Legal 

Education Lectures. 

[37]      The initial determination is the amount of the financial assistance.  The guarantee says 

$11,500,000, the mortgage says $300,000,000.  There is some merit in relying on the amount 

stated in the mortgage, insofar as the mortgage is central to the issue in this litigation; however, I 

am of the view such is misleading.  The explanation provided for this sum bears little, if any, 

relationship to the actual credit agreement amendment.  Further, 109’s liability is from the 

guarantee, the mortgage only providing collateral security. 
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[38]      GECC suggests the financial assistance is limited to $4,000,000, relying on its 9 April 

1999 proposal which allowed for such payment, but on strict conditions.  This provision was not 

inserted in the amendment to the credit agreement, the guarantee or any of the security 

documents delivered on 14 April 1999.  Further, GECC has always claimed entitlement to the 

full amount of the guarantee, namely $11,500,000, as confirmed by its demand letter on 24 

November 1999 and, as well, Mr. Feehan’s testimony at trial. 

[39]      Accordingly, I find the amount of financial assistance was $11,500,000. 

[40]      The test in subsection 20(1)(c) and (d) is an objective one, that is, were there reasonable 

grounds on 15 April 1999. 

[41]      The practical difficulty regarding a review of the financial problems of Euro United and 

109 is that much of the evidence relates to subsequent events.  Their ultimate bankruptcy, 

however, cannot be relied upon as the basis for finding a breach of this statutory provision.  

There are, however, a number of matters that existed on 15 April 1999 and are relevant to this 

issue.  The evidence established the following facts: 

(i) 109 had no income as Euro United had not paid its rent for at least four months; 
 
(ii) the only prior source of income for 109 had been rental payments from Euro United 

which it relied on to meet its obligations; 
 
(iii) 109 had an outstanding debt to Engel Canada, subsequently calculated by KPMG to be 

$279,913, as at 30 June 1999; 
 
(iv) 109 had never filed income tax returns and there was income tax owing, subsequently 

calculated by KPMG to be $1,441, 200 as at 30 June 1999; 
 
(v) similarly, there was goods and services tax owing by 109, subsequently calculated by 

KPMG to be $26,618 as at 30 June 1999; 
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(vi) it is reasonable to assume 109 had other ongoing expense in the normal course of 

business, particularly if Euro United was also not paying the property related expense; 
 
(vii) 109 had $102,275 on deposit in its bank account; 
 
(viii) the property was valued at $3,190,000; 
 
(ix) other assets of 109 were described as rent owing from Euro United and monies owing 

from its shareholder, Mr. Rehani, but there was no evidence these were tangible assets; 
 
(x) 109 had entered into construction contracts in excess of $3,000,000, much of it for future 

work, and, although contractors had been substantially paid to date, there were holdback 
monies owing to one contractor; 

 
(xi) the GECC mortgage prevented the property being used by 109 as security to fund the 

construction project. 
 
[42]      On 15 April 1999, 109 was not paying, nor was able to pay, its outstanding liabilities.  It 

had no income and significant debt had accumulated.  Even if Euro United had been paying rent, 

there would be insufficient income to pay liabilities.  The construction project, commenced some 

months prior, would require substantial funding which could not come from income.  The 

guarantee and mortgage to GECC compounded the situation by preventing use of the property as 

security for funding to pay liabilities. 

[43]      In addition, the value of 109’s assets on 15 April 1999, excluding the amount  of the 

financial assistance, was less than its outstanding liabilities.  The construction expense alone was 

equal to or exceeded the property value.  The outstanding income tax liability suggests it was 

only a matter of time before failure would occur. 

[44]      In my review of the evidence, it appears 109 failed the solvency and the balance sheet 

tests without having to take into account the financial assistance provided in the guarantee and 

mortgage, although it is possible 109 might have been able to meet most of its liabilities if Euro 
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United was paying its rent and it could mortgage the property to fund the construction.  Neither 

event occurred, nor was there evidence to suggest it would occur. 

[45]      Nevertheless, consideration must given to whether there were reasonable prospects of 

GECC calling on the guarantee as of 15 April 1999.  In this regard, the comments by Farley J. in 

Clarke v. Technical Marketing Associates Ltd. Estate (1992) 8 O.R. (3d) 734 (Gen. Div.) at p. 

750: 

“It does not seem to me that the words ‘after giving the financial assistance’ under 
either s. 44(1)(c) or (d) mean that the tests have to be applied on the assumption 
that the corporation giving the guarantee has had to make payment.  The 
guarantee has been given as financial assistance when it was entered into and not 
when it might actually be called upon (or as if it had been called upon).  Thus a 
guarantee would no appear to impinge upon the ‘cash flow’ requirement 
contemplated by s. 44(1)( c)  if given on a naked basis. 
 
However, one has to go back to the lead-in words ‘where there are reasonable 
grounds for believing that’.  This implies that one must form a reasonable opinion 
based on the facts of each case to see what the likelihood would be of the 
guarantee being called upon in the future so as to constitute it a ‘liability’ which 
must be paid as part of the ‘liabilities as they become due’ (s. 44(1)(c  ).” 

 
[46]      The guarantee had only just been signed and, therefore, it might be said 109, Euro United 

and GECC were optimistic the financial problems at Euro United had been resolved, however, a 

more detailed analysis is required.  GECC was buttressing its security, as acknowledged by Mr. 

Feehan.  Within two months, equity investors inject $70,000,000 into Euro United and the 

overadvance is paid in full.  The basis for the extra security appears resolved yet GECC does not 

release 109. 

[47]      Despite Mr. Feehan’s expressed optimism on 15 April 1999, it is clear GECC wanted 

more security as they were contemplating further default by Euro United.  This is the only 

20
02

 C
an

LI
I 2

20
43

 (
O

N
 S

C
)



 

 

 
 
 

- 14 - 
 
 
conclusion that can be drawn from Mr. Feehan’s report on 5 April 1999 “our quickest and easiest 

exit”.  There was no acceptable evidence to the contrary and, therefore, I conclude the guarantee 

must be considered a liability in the solvency test under subsection 20(1)(c).  It is also included 

on the basis it prevented 109 mortgaging the Dielcraft property to fund the construction project. 

(c) Subsection 20(3), Business Corporations Act 
 
[48]      Subsection 20(3) of the Ontario Business Corporations Act, as at the relevant time of the 

events, said: 

“(3)  Validity of Contract – A contract made by a corporation in contravention of this section 
may be enforced by the corporation or by a lender for value in good faith without notice of the 
contravention.” 
 
[49]      GECC seeks to rely on this safe harbour provision. 

[50]      It is apparent, on the evidence, GECC did not have actual “notice of contravention.”  The 

question is whether it can rely on the representations of Mr. Rehani and its failure to perform a 

due diligence investigation or, as stated in the subsection, was GECC “a lender for value in good 

faith.” 

[51]      109 received no benefit from the guarantee and mortgage.  The sole purpose of these 

documents, as said by Mr. Feehan, was so secure past indebtedness of Euro United.  Monies may 

have been advanced by GECC to Euro United after 15 April 1999 but such was merely a 

continuation under the revolving letter of credit.  Given the subsequent injection of funds by 

equity investors and the payment of the overadvance, GECC’s failure to release 109 clearly 

demonstrates the purpose of this additional security to cover past indebtedness of Euro United.  
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Therefore, in my view, GECC was not “a lender for value” within the meaning of subsection 

20(3) as it relates to the financial assistance. 

[52]      Further, failure to conduct a due diligence investigation cannot be used to establish “good 

faith” in the circumstances of this case.  GECC made no attempt to investigate 109 which was 

inconsistent with their corporate practice as demonstrated in their inquiry in 1998 with respect to 

the Euro United application for financing.  Here, a property inspection would, in a matter of 

minutes, reveal the construction project on the Dielcraft property and caused further inquiry.  

The normal request for financial statements would have led to finding the income tax liability.  

GECC also knew Mr. Rehani was responsible for several covenant  breaches which ought to 

have raised concerns about his honesty. 

[53]      In this regard, I adopt the comment by Huband J.A. in Petro-Canada v. Jojef Ltd., [1992] 

M.J. No. 575 (Man. C.A.) where, at p. 2, he said: 

“There is merit in the argument that Petro-Canada cannot turn a blind eye toward 
the obvious.  Moreover, Petro-Canada must be judged, not on the basis of an 
unsophisticated lender, but as one whose business it is to extend credit on the 
basis of guarantees.  Petro-Canada is aware of the hazards of relying on a 
guarantee which proves unenforceable by virtue of sec. 42(1).  It cannot claim the 
benefit of sec. 42(3) by ignoring the obvious and neglecting to ask questions.” 

 
[54]      Upper Mapleview v. Stolpe Homes (Veterans Drive Inc.) (1979), 36 B.L.R. (2d) 31 (Gen. 

Div.), is comparable in many respects to the case at bar.  In discussing this issue, Swinton J. also 

indicated the defendant “should not be held to the same standard of sophistication as Petro-

Canada”. 
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[55]      GECC is a sophisticated financial institution that well knows the necessity of a due 

diligence investigation.  As such, it cannot rely on the suggestion a solvency certificate satisfies 

the test.  GECC knew enough about the relationship between 109, Euro United and Mr. Rehani 

that necessitated further inquiry.  The evidence clearly indicated GECC made no inquiry, not 

even a property inspection or search of title, and, further, there was an urgency in completing the 

transaction. 

[56]      In this regard, the statement by Carthy J.A. in Assad v. Economical Mutual Insurance 

Group, [2002] O.J. No. 2356 (O.C.A.), at p. 4, is appropriate: 

“Suspicions combined with blindness adds up to an absence of good faith.” 
 
[57]      Mr. Wayne Gray, in his paper Corporate Guarantees, supra, offered this conclusion, at p. 

3-39: 

“Thus a prudent lender should not expect to rely on the safe harbour provision.  
Instead, it will take all steps available to it to ensure that it not only has on notice 
of the contravention but that it can also, if necessary, produce compelling 
evidence to a court that the lender addressed its mind to the statutory requirements 
and reasonably satisfied itself that the corporation providing the financial 
assistance was not contravening the provisions of its incorporation statute.  Unless 
the lender takes appropriate steps so that it can adduce such evidence should the 
issue arise in litigation, it will risk encountering significant enforcement 
difficulties if its primary security from the borrower should become insufficient to 
meet the borrower’s obligations.” 

 
[58]      GECC took no steps and, therefore, has no evidence to demonstrate its good faith.  

Reliance on Mr. Rehani’s representations and failure to conduct a due diligence investigation 

was, in my view, willful blindness by GECC. 

(d) Summary 
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[59]      In summary, I find 109 failed both the solvency and balance sheet test under subsections 

20(1)(c) and (d) and, further, GECC cannot rely on the sale harbour provision of subsection 

20(3).  Accordingly, I find the mortgage from 109 to GECC is void as against the plaintiffs, as a 

result of contravention of section 20, Business Corporations Act.  

(ii) Section 2, Fraudulent Conveyances Act  
Section 4, Assignment and Preferences Act 
 

[60]      Although Mr. Rehani did not testify, it is likely he was optimistic, on 15 April 1999, Euro 

United and 109 would be successful business ventures.  Optimism, however, is not evidence of 

good intentions. The mortgage to GECC, if it stands up, has the actual effect of defeating 

creditors.  An objective analysis of the circumstances is necessary to determine if either, or both, 

of these statutory provisions apply. 

 
(a) Section 2 Fraudulent Conveyances Act 
 

[61]      Section 2 of the Fraudulent Conveyances Act says: 

“Every conveyance of real property or personal property and every bond, suit, 
judgment and execution heretofore or hereafter made with intent to defeat, hinder, 
delay or defraud creditors or others of their just and lawful actions, suits debts, 
accounts, damages, penalties or forfeitures are void as against such persons and 
their assigns.” 

 
[62]      The financial circumstances of 109 were identified previously.  In April 1999 Mr. 

Rehani, sole director, officer and shareholder of 109, knowing the financial situation, caused 109 

to guarantee the indebtedness of Euro United, a company of which he was the president and 

controlling shareholder, and to provide collateral mortgage security on its only real asset. Mr. 

Rehani’s actions were facilitated by the willful blindness of GECC.  Mr. Rehani was not truthful.  

He deliberately misrepresented the situation to GECC.  GECC failed to make any inquiry. 
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[63]      At issue, therefore, is whether there was an intent to defeat or delay creditors, such as the 

lien claimants, some of whom had already commenced work on the Dielcraft property by 15 

April 1999.  There was no direct evidence of intent, however, as West J. said in Home Savings & 

Loan Corp. v. Matthews (1995), 49 R.P.R. (2d) 79 (Gen. Div.), at p. 87, “Intent can be inferred 

from the surrounding circumstances.” 

[64]      Over the years, the case law has referred to suspicious circumstances demonstrating 

“badges of fraud”:   see, for example Solomon v. Solomon (1997), 16 O.R. (2d) 769 (H.C.J.) and 

Prodigy Graphics Group Inc. v. Fitz-Andrews, [200] O.J. No. 1203 (S.C.J.). 

[65]      The evidence established the following, which may be appropriately considered in this 

analysis: 

(i) the conveyance by 109 was in support of a related party, Euro United; 
 
(ii) Mr. Rehani controlled both corporations; 
 
(iii) 109 received no consideration; 
 
(iv) the property conveyed was all of 109’s real assets; 
 
(v) 109 had existing and substantial debt such as for income tax, for creditors and was 

incurring future and substantial liability for creditors regarding the construction project;  
 
(vi) the conveyance was completed with considerable haste, within five days; 
 
(vii) disclosure to GECC was incomplete and in error which could have been discovered upon 

investigation; 
 
(viii) Mr. Rehani had already committed acts of dishonesty regarding payment on his 

shareholders loan and acquisition and mortgaging of other property without the consent 
of GECC; 

 
(ix) The conveyances exceeded the property value; 
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(x) Euro United was in financial difficulties, having defaulted on the credit agreement within 

five months of the advance; and, 
 
(xi) There was good reason for GECC and Mr. Rehani to consider Euro United and 109 were 

insolvent, or about to be. 
 
[66]      As Cameron J. said in Prodigy Graphics, supra, at p. 22: 

“The badges of fraud are of evidentiary value in determining the issue of intent 
but are not conclusive evidence of fraud.  Fraudulent intent is a matter of fact to 
be determined in the circumstances of each case or the basis of the evidence as a 
whole:  Meeker v. Cedar Products v. Edge (1968), 12 C.B.R. (N.S.) 49 
(B.C.C.A.). 
 
Once the suspicious circumstances raise a prima facie presumption of intent to 
hinder, defeat or defraud a creditor, the court may find the intent unless the 
presumption is displaced by corroborative evidence of the bona fides of the debtor 
in the suspect transaction:  Kingsbridge Grand Ltd. v. Vacca, [1999] O.J. No. 
4914 citing Koop v. Smith (1915), 51 S.C.R. 554; Applecrest Investments Ltd. v. 
Toronto Masonry (1986) Ltd., [1997] O.J. No. 436; Rinaldo v. Rosenfeld, [1999] 
O.J. No. 4665.” 

 
[67]      In Petrone v. Jones (1995), 33 C.B.R. (3d) 17 (Gen. Div.), Wright J. at p. 20 provided 

this comment: 

“In the absence of any direct proof of intention, if a person owing a debt makes a 
settlement which subtracts from the property which is the proper fund for the 
payment of those debts, an amount without which the debts cannot be paid then, 
since it is the necessary consequence of the settlement that some creditors must 
remain unpaid, it is the duty of the judge to direct a jury that they must infer the 
intent of the settler to have been to defect or delay his creditors.  (Sun Life 
Assurance Co. v. Elliott (1900), 31 S.C.R. 91). … 
Further: even if the plaintiff did not intent to defeat, hinder or delay their creditor 
but effected the transfer with a view to defeating, hindering or delaying potential 
future creditors his defence would still fail." 

 
[68]      There are strong suspicious circumstances, or badges of fraud, as noted previously.  Mr. 

Rehani knew of the construction project and the cost of same.  He knew Euro United was not 

paying rent to 109.  He knew 109 required the property to be mortgaged for the construction 
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project expense as rent, if paid, was insufficient.  He knew 109 already had significant liabilities, 

particularly for unpaid income tax.  In spite of this knowledge, he caused 109 to pledge its only 

asset to GECC to secure Euro United’s existing indebtedness. The only logical inference is that 

Mr. Rehani used 109 to support the financial difficulties of Euro United and, in so doing, used 

the property from which the contractors would look for payment. 

[69]      Therefore, there is, in my view, a prima facie presumption of intent to defeat current and 

future creditors.  GECC is unable to rebut this presumption as they failed to conduct a due 

diligence investigation and, therefore, had no knowledge, but should have, of the true 

circumstances on 15 April 1999. 

[70]      Section 7 of the Act says: 

“3.  Section 2 does not apply to an estate or interest in real property or personal 
property conveyed upon good consideration and in good faith to a person not 
having at the time of the conveyance to the person notice or knowledge the intent 
set forth in that section.” 

 
[71]      109 received no consideration for the conveyance.  In Courtesy Chevrolet Oldsmobile 

Ltd. v. Dhaliwal (1987), 67 C.B.R. 72 (O.S.C.), Austin J. at p. 79 indicated: 

“The jurisprudence makes it clear that where there is no ‘good consideration’, 
then the intent of the transferor alone is relevant.” 

 
[72]      Further, GECC cannot rely on section 3 for the same reasons as with respect to 

subsection 20(3) of the Business Corporations Act.  Willful blindness is not good faith. 
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[73]      The plaintiffs argue a conveyance from 109 to Euro United for no consideration would be 

void under section 2 and, as the conveyance from 109 to GECC has the same effect, it should 

also be void.  I agree.  Substance, not form, is the determining factor. 

(e) Section 4, Assignments and Preferences Act    
 
[74]      Subsection 4(1) of the Assignments and Preferences Act says: 

“4(1)  Subject to section 5, every gift, conveyance, assignment or transfer, 
delivery over or payment of goods, chattels or effects, or of bills, bonds, notes or 
securities, or of shares, dividends, premiums or bonus in any bank, company or 
corporation, or of any other property, real or personal, made by a person when 
insolvent or unable to pay the person’s debts in full or when the person knows 
that he, she or it is on the eve of insolvency, with intent to defeat, hinder, delay or 
prejudice creditors, or any one or more of them, is void as against the creditor or 
creditors injured, delayed or prejudiced.” 

 
[75]      Subsection 4(1) includes a solvency test.  As previously noted, under section 20, Business 

Corporations Act, 109 was, in my view, insolvent on 15 April 1999.  109 was also insolvent as 

defined in subsection 2(1) of the Bankruptcy and Insolvency Act:  see also Robinson v. 

Countrywide Factors Ltd. (1977), 23 C.B.R. (NS) 97, at p. 136 (S.C.C.). 

[76]      On 15 April 1999, 109 had no income and had existing liability for income tax and other 

debts.  Construction work had commenced and there was an outstanding debt to one contractor.  

109’s liabilities exceeded its assets.  The conveyance to GECC compounded 109’s insolvency. 

[77]      The evidence supports a prima facie case for insolvency of 109 and there is, therefore, a 

presumption of intent to defeat creditors, as noted in the analysis under the Fraudulent 

Conveyances Act.  No evidence was presented to rebut the presumption. 

[78]      Subsection 5(5)(d) of the Act says: 
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“Nothing in this Act, 
 
… 
 
(d) invalidates a security given to a creditor for a pre-existing debt where, by 
reason or on account of the giving of the security, an advance of money is made 
to the debtor by the creditor in the belief that the advance will enable the debtor to 
continue the debtor’s trade or business and to pay the debts in full.” 

 
[79]      No advance was made to 109.  The pre-existing debt was Euro United’s.  There was no 

evidence to suggest any advance to Euro United would enable 109 to continue its business and 

pay its debts in full.  Indeed, the evidence showed otherwise as confirmed by subsequent events. 

GECC, therefore, cannot rely on subsection 5(5)(d). 

(f) Summary 
 
[80]      In summary, I find the mortgage from 109 to GECC is void as against the plaintiffs, as a 

result of contravention of section 2 of the Fraudulent Conveyances Act and section 4 of the 

Assignments and Preferences Act. 

(iii) Section 78, Construction Lien Act 
 

[81]      Subsection 78(1) of the Construction Lien Act says: 

“(1) Except as provided in this section, the liens arising from an improvement 
have priority over all conveyances, mortgages or other agreements affecting the 
owner’s interest in the matters.” 

 
Other subsections provide exceptions to this general priority in favour of construction liens.  It is, 

therefore, necessary to determine if the mortgage to GECC is prior or subsequent to the 

construction liens. 

[82]      In Boehmers v. 794561 Ontario Inc. (1993), 14 O.R. (3d) 781 (Gen. Div.), affirmed 

(1995), 21 O.R. 771 (O.C.A.), Killeen J. said: 
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“Section 78(1) is the overarching principle of the regime of the Act for the 
determination of priorities.  It is, if you will, the central interpretative principle for 
the adjudication of conflicts of this type before the court in this case.  Surely, it 
necessarily implies that, in cases of conflicts, as here, the burden must be on the 
mortgagee to persuade the court that it somehow falls clearly within a specified 
exception to the generalized priority of the liens.” 

 
[83]      The comment by Rosenberg J. in 697470 Ontario Ltd. v. Presidential Developments Ltd. 

(1989), 69 O.R. (2d) 334 (Div. Ct.) is also of assistance where, at p. 337, he said: 

“Accordingly, while the Act may merit a liberal interpretation with respect to the 
rights it confers upon those to whom it applies it must be given a strict 
interpretation in determining whether it does in fact apply:  Clarkson Co. Ltd. v. 
Ace Lumber Ltd. (1963), 36 D.L.R. (2d) 554 (S.C.C.)” 

 
[84]      Before proceeding to consider whether the mortgage was prior or subsequent, a 

preliminary finding is necessary as to whether there was one improvement or several 

improvements.  “Improvement” is defined in the Act as: 

“(a)  any alteration, addition or repair to, or 
 
(e) any construction, erection or installation on any land and includes the 
demolition or removal of any building, structure or works or part thereof, and 
‘improved’ has a corresponding meaning.” 

 
[85]      Various contractors provided services and materials for 109 at the Dielcraft property at 

different times.  109 entered into specific contracts with Jannick Electric Limited (“Jannick”), 

Aim Waste Management Limited (“Aim”) and  XDG Limited (“XDG”).  Numerous 

subcontractors were also involved. 

[86]      In the summer of 1998 Mr. Raymond El Jamal, vice-president of Euro United and general 

manager of 109, began inquiring of contractors and consulting engineers as to renovations of the 

building located on the Dielcraft property.  Several contractors expressed an interest and 
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provided quotations for various components of the intended project.  Contracts were then 

negotiated with the successful firms. 

[87]      Jannick was on site in early September or perhaps August 1998 to disconnect electrical 

services.  Aim commenced demolition work on 15 September 1998.  Negotiations with XDG 

continued to January 1999 at which point Mr. El Jamal presented XDG with a draft contract.  

Giffel’s Associates Limited (“Giffels”), 109’s consulting engineers, prepared the contract in final 

form based on the terms as already negotiated.  Although the written contract is dated 15 April 

1999, it is on the same terms as negotiated and agreed to and, therefore, I find the contract 

between 109 and XDG was orally entered into in early January 1999. 

[88]      XDG employees and others were on site on 7 June 1999, however, actual work was 

commenced on 3 March 1999 when Mr. Wayne Nosal of Design Plus started to prepare the 

architectural drawings.  XDG employees also commenced work on its metal fabrication 

drawings on the same day. 

[89]      The ultimate goal of the project was to raise the roof on the building, a large undertaking.  

XDG was to perform that actual work, however, demolition and electrical disconnection was 

required before they could commence work on site.  In my view, therefore, this appears to be one 

project, or improvement, not several, as suggested by GECC. 

[90]      Additional evidence confirms this observation.  Aim was initially approached by another 

contractor in July 1998 to provide a quote for part of the project.  109 eventually contracted 

directly with Aim on 10 September 1998.  Jannick’s proposal to 109, dated 28 August 1998, 

20
02

 C
an

LI
I 2

20
43

 (
O

N
 S

C
)



 

 

 
 
 

- 25 - 
 
 
stated it was “…to assist you in raising of your roof…”.  Also, the minutes of meeting on 19 

November 1998, prepared by Giffels, refers to one project with numerous components. 

[91]      Accordingly, I find there was one improvement.  A comparison can be found in the 

situation in Moffatt & Powell Ltd. v. 682901 Ontario Ltd. (1992), Kirsch’s C.L.C.F.,  61.3 (Gen. 

Div.) where Misener J. said: 

“The ‘construction’ (and therefore the ‘improvement’) that Kuco undertook on the 
lands in question here was the erection of a three-storey residence for the elderly 
that contained 66 separate suites.  All 16 lien claimants contracted with Kuco to 
perform work or services or to supply materials of that ‘construction’ (and 
therefore for that ‘improvement’).  Therefore, all performed work or services in 
respect of the same ‘construction’—and therefore the ‘same improvement.” 

 
Section 15 of the Act says: 
 

“15.  A persons’ lien arises and takes effect when the person first supplies 
services or materials to the improvement.” 

 
[92]      Jannick was on site to disconnect electrical services, likely in August 1998, however, the 

evidence was not clear.  Aim was on site to commence demolition on 15 September 1999.  

Therefore, the first lien arose at least by 15 September 1998 and, accordingly, the mortgage from 

109 to GECC was a subsequent mortgage, and I so find. 

[93]      Subsections 78(5) and (6) of that Act say:  

“78(5)  Special priority against subsequent mortgages— 
Where a mortgage affecting the owner’s interest in the premises is registered after 
the time when the first lien arose in respect of an improvement, the lien arising 
from the improvement have priority over the mortgage to the extent of any 
deficiency in the holdbacks required to be retained by the owner under Part IV. 
 
(6) General priority against subsequent mortgages— 
Subject to subsections (2) and (5), a conveyance, mortgage or other agreement 
affecting the owner’s interest in the premises that is registered after the time when 
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the first lien arose in respect of the improvement, has priority over the liens 
arising from the improvement to the extent of any advances made in respect of 
that conveyance, mortgage or other agreement, unless, 
 
(a) at the time when the advance was made, there was a preserved or perfected 
lien against the premises; or 
 
(b) prior to the time when the advance was made, the person making the advance 
had received written notice of a lien.” 

 
[94]       As previously stated, the  mortgage was provided as collateral security with respect to 

the prior indebtedness of Euro United.  No advance was made to 109 nor did 109 benefit in any 

manner whatsoever.  The statutory provisions refer to amounts advanced, not amounts secured:  

See 561861 Ontario Ltd. v. 1085043 Ontario Inc. (1998), Kirsh’s C.L.C.F. 78.50 (Gen. Div.) 

[95]      In Marsil Mechanical v. A Reissing-Reissing Enterprise Ltd. (1996), Kirsh’s C.L.C.F. 

78.40 (Gen. Div.), Klowak J. said: 

“In considering the definition of ‘advance’ it seems to me that, for purposes of the 
Construction Lien Act…it must mean when the owner, or the owner’s delegate, 
acquires actual control of the money.” 

 
[96]      Accordingly, I find there was no advance under the mortgage from 109 to GECC and, 

therefore, the lien claimants have priority pursuant to section 78 of the Construction Lien Act. 

 
CONCLUSION 

 
[97]      KPMG Inc., trustee in bankruptcy of 109, filed a statement of defence in this action but 

did not participate in the trial for obvious reasons. Representatives of 109 and Euro United were 

not called as witnesses by the participating parties.  The issues dealt with the relationship 

between those corporations and GECC and, as well, the lien claimants.  The plaintiffs were able 

to establish their case based upon the documents and oral testimony. 
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[98]      In many respects, GECC required testimony of representatives of 109 and Euro United.  

Although there was sufficient evidence for the findings made, there is a strong argument to also 

rely on findings of adverse inference as against GECC for failure to call these witnesses. 

[99]      One theme was central to all issues in this litigation; that is, GECC’s failure to perform 

its usual and customary due diligence investigation with respect to 109.  There was no 

satisfactory answer for this neglect.  GECC is a sophisticated lending institution.  It normally 

performs due diligence.  Was its failure to do so an oversight or was GECC scrambling to gain 

additional security for a customer they knew was on the edge of failure? 

[100]      It would be unconscionable and inequitable to allow a mortgagee to obtain priority 

based upon its willful blindness or negligence.  Even the simplest of investigations would have 

revealed the construction project and led GECC to make further inquiry.  They would easily have 

determined Mr. Rehani was not being truthful. 

[101]      A due diligence investigation would, in my view, have led GECC to decide against 

mortgage security on the Dielcraft property. 

[102]      A trial of issues was directed to determine the priority as between the lien claimants and 

the mortgagee. There were secondary issues that arose during the trial pertaining to the validity 

and quantum of some liens.  Those issues were beyond the scope of the trial. 

[103]      In result, the plaintiffs are entitled to a declaration the lien claimants have priority over 

the mortgage from 109 to GECC, subject to proof as to validity and quantum of the liens for 

which a further trial, if necessary, is directed. 
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[104]      If the parties cannot agree on the issue of costs, written submissions are required.  The 

party seeking costs shall serve such submissions within 28 days of the release of this decision.  

The responding party shall have 14 days to serve submissions and a further 7 days is allowed for 

reply.  All written submissions are to be filed by the last day for reply.    

 
    

    
 
 

___________________________ 
D.J. GORDON J. 

 
 
Released:  December 23, 2002 
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Ontario Supreme Court 
Mutual Trust Co. v. Stornelli1 
Date: 1996-05-14 

Mutual Trust Co. 

and 

Stornelli et al. 

XLO Investments Ltd. 

and 

Hurontario Management Services et al. 

Court File Nos.: 92-CQ-047294 & 92-CU-060159 

Ontario Court (General Division), Sharpe J. November 29, 1995 and May 14, 19962. 

S. Cumming, for plaintiff, Mutual Trust Company. 

S. Braithwaite, for plaintiff, XLO Investments Limited. 

S. Dewart and R. Muir, for defendants, Granab Inc. and Hurontario Management Services. 

[1] SHARPE J. (orally):—I will now give judgment in these two actions which were tried 

together before me. Both actions attack the conveyance of the home of the defendants, Ivy 

Stornelli and Luigi Stornelli, to the defendant Granab Inc., referred to in this trial as the “All 

Saints property,” as being contrary to both the Fraudulent Conveyances Act and the 

Assignments and Preferences Act. 

[2] In the XLO Investments Limited action there is also an attack on a mortgage on the All 

Saints property held by the defendant in that action, Hurontario Management Services Inc., 

and as well a claim for damages for conspiracy arising out of the refinancing and restructuring 

of the XLO security in 1991. 

[3] The defendants Ivy and Luigi Stornelli did not defend these actions. They have been noted 

in default. Neither testified at the trial. 

[4] The evidence before me is that Mr. Stornelli is a tailor by profession but an active 

speculator in real estate and that indeed he is a somewhat sophisticated real estate investor 

with a lengthy history of buying and selling properties, both on his own account through 

corporate entities and in various partnerships with other investors. 

                                            
1
 Notices of appeal filed in the Ontario Court of Appeal (Court File No. C23530). 
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[5] The other defendants, Granab Inc., Hurontario Management Services, acted through 

Grant Kerr. Mr. Kerr is a solicitor and has been a member of the bar since 1971. He also is a 

very active real estate investor and developer, an activity he has engaged in since 1964, 

primarily in the Mississauga and west-end area. It is clear that he has years of experience 

and a wealth of knowledge in this area. 

[6] Mr. Kerr indicated that he had known the Stornellis for some twenty years and that he saw 

Mr. Stornelli socially. While he had had no business dealings with Mr. Stornelli, he had 

frequently acted for Mr. Stornelli as a solicitor in connection with various of Mr. Stornelli’s 

purchases and sales of real estate. Indeed Mr. Kerr had acted on the purchase of the All 

Saints property in 1988 and he also acted when there was a transfer of that property to Ivy 

Stornelli in 1991, which I will describe shortly. 

[7] Mr. Kerr has an interest in several corporate entities involved in the real estate industry. 

The defendant Granab Inc. is a family holding company. Mr. Kerr and his wife are the two 

shareholders in that company. Hurontario Management Services Limited is a licensed 

mortgage broker and Mr. Kerr has a 20 per cent interest in that company. Another Hurontario 

company involved in this matter, Hurontario Real Estate Inc., is a licensed real estate agent 

and Mr. Kerr has a 49 per cent interest in that company. Its role is often to assist Mr. Kerr’s 

various companies in marketing properties, collect commissions, act as agent on powers of 

sale. Mr. Kerr was the only witness called by the defendant. 

[8] The plaintiff, Mutual Trust Company, had held a mortgage on a commercial property 

owned by the Stornellis at 83 Lakeshore Road East in Mississauga. Ivy Stornelli was a 

covenantor on that mortgage; Luigi Stornelli was guarantor. The principal amount of the 

mortgage was $325,000. The evidence is that that mortgage was in default in September 

1991 with some $350,000 owing. Mutual took steps to collect and summary judgment was 

obtained in April of 1992. The property was sold in October of 1992 for the sum of $285,000. 

Accordingly, Mutual has a deficiency still owing to it in the amount of approximately $100,000 

when one includes interest fees and other expenses taken in connection with the sale. 

[9] It was conceded in argument and in evidence that Mutual took reasonable efforts to collect 

its debt but that those efforts have yielded little, if anything, and that it has not been able to 

enforce the judgment against either Ivy or Luigi Stornelli. 

                                                                                                                                                      
2
 Received June 19, 1996. 
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[10] The plaintiff, XLO Investments Limited, at the relevant time was a licensed mortgage 

broker which invested in mortgages on behalf of clients. The mortgages were held in the 

name of XLO on behalf of or as trustee for these investors. XLO originally held two mortgages 

on the All Saints property. It gave a $200,000 mortgage to assist in the purchase of the 

property in 1988. In 1990 it gave a second mortgage in the amount of $50,000 which was 

later increased to $100,000, so that there was a total of $300,000 in mortgages held by XLO 

on the All Saints property. That debt was restructured in 1991. I will come to the details of 

that, but the result was that XLO was partly paid at that time. The balance owing went 

immediately into arrears and there is still an amount of $142,000 outstanding that XLO has 

not been able to collect, As a result of the restructuring of the debt, Mrs. Stornelli is liable for 

that amount. 

[11] The Stornellis purchased the property in question in April 1988 at a price of $335,000. 

As I have indicated, the purchase was partially financed by a $200,000 mortgage arranged by 

XLO. Title at the time was taken in the name of Mr. Stornelli’s company, Luigi Stornelli 

Limited. In 1991 title to that property was transferred to Ivy Stornelli. The evidence is that this 

was apparently done for tax reasons. 

[12] In October of 1991, the Stornellis sought to rearrange their mortgage financing on the 

house. They arranged a first mortgage with First Line Trust, the terms of which provided that 

$185,000 would be advanced; that there be no other mortgage on the property; and that there 

be no principal or interest payable for three years. In other words, the mortgage is what was 

described in evidence as a reverse mortgage in that it provided for no ongoing payments and 

the amount owing under the mortgage accordingly increased each month, the evidence is, by 

approximately $2,000 per month. As a result of that, XLO was paid $185,000 on its mortgage 

and it agreed to take a second mortgage in the amount of $100,000 on the 83 Lake Shore 

property. Mrs. Stornelli was covenantor and Mr. Stornelli guarantor. 

[13] There was also a fourth mortgage in the amount of $40,000 on another commercial 

property owned by the Stornellis at 85 Lakeshore. The title to that property was held by Luigi 

Stornelli Investments Limited. Mrs. Stornelli and Mr. Stornelli were both guarantors on that 

mortgage. The Stornellis went into immediate default on these mortgages shortly after this 

was arranged in October of 1991, and the evidence before me is that XLO is still owed some 

$140,000, plus interest. As I have indicated, XLO did advance a conspiracy claim alleging that 
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the restructuring arrangement that I have just described was fraudulent and that Hurontario 

Management and the Stornellis and the other defendants in that action were parties to that 

conspiracy. 

[14] It is clear that in late 1991 the Stornellis were experiencing significant financial 

problems. The real estate market was falling and, as I have indicated, they were in default on 

both the Mutual mortgage and on their obligations to XLO. 

[15] In December of 1991 they decided to list the All Saints property and they did so with 

Century 21 Miller Real Estate at an asking price of $399,000. There is no evidence that any 

offers were received. 

[16] On January 10th the Mutual Trust statement of claim in its mortgage action was served 

and Mr. Stornelli went to see Mr. Kerr. It is clear that Mr. Stornelli was having financial 

difficulties at that time. It is also clear from the evidence that Mr. Kerr was aware of this, not 

only from his conversation with Mr. Stornelli but also because two days prior he had signed a 

power of sale on behalf of Hurontario with respect to the mortgage it held on the 85 Lake 

Shore property. 

[17] Mr. Kerr’s evidence is that Mr. Stornelli asked him if Hurontario or one of Mr. Kerr’s 

clients or companies would be interested in a mortgage on the All Saints property. Mr. Kerr 

says that he told Mr. Stornelli he would look into that. At the same time, it is clear that they 

discussed the Mutual Trust statement of claim and mortgage action. Mr. Kerr referred 

Mr. Stornelli to his law firm’s litigation department with respect to a defence in that action. 

[18] Mr. Kerr’s evidence was that shortly thereafter, having reviewed the situation with the 

people at Hurontario, he reported to Mr. Stornelli that the best he could do would be a 

$45,000 mortgage providing for prepaid interest for a year and after deduction of that prepaid 

interest and fees, there would be a net pay out to Mrs. Stornelli, who was the covenantor, of 

$36,000. Mr. Kerr says that the conversation at that point turned to the possibility of a sale of 

the property. 

[19] It was his evidence that the Stornellis decided that they wanted to sell the property and 

they asked Mr. Kerr if he would be able to assist them. He testified that he knew of none of 

his clients who would be interested in the property but that he decided he would buy it for 

himself. At one point in his evidence he said he was contemplating moving into the house 
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because of a marital split-up. At a later point in his evidence he said that he really was buying 

the property for resale. 

[20] Mr. Kerr’s evidence is that he thought the property at this time was worth between 280 

and $290,000. He looked at the various encumbrances on the property. He was concerned 

about the First Line mortgage because he felt there would be a substantial penalty in 

connection with that mortgage. He considered the Hurontario mortgage that had been agreed 

to, and his evidence is that he put what he described as a take it or leave it offer to the 

Stornellis of $262,000. He says that he told them to get independent legal advice and the next 

day the Stornellis agreed to this sale. 

[21] It is clear that Mr. Kerr’s evidence is that he was buying this property because he 

thought he could make a profit. That agreement of purchase and sale was signed on January 

28th, the same day the second mortgage to Hurontario Management Services Inc. of $45,000 

was registered. Two days later, Mr. Kerr’s law firm filed a notice of intent to defend in the 

Mutual Trust action, and on February 10th, the transaction closing the sale of the All Saints 

property to Mr. Kerr’s company, Granab Inc., was closed. 

[22] The details of that transaction are that there was, as I have indicated, a stated 

purchase price of $262,000. The statement of adjustments was submitted in evidence and it 

indicates that a commission was paid to Mr. Kerr’s real estate company, Hurontario Real 

Estate, in the amount of approximately $17,000. Mr. Kerr admitted that this was a high 

commission and he also admitted that this provided him with a reduced cost base on the 

property for tax purposes. 

[23] The Stornellis were not credited on this transaction for the $6,300 advance payment 

that had been deducted from the advance on the Hurontario mortgage. Mr. Kerr’s evidence is 

that that was simply an error that no one noticed until the discovery in this action. The 

evidence indicates that the land transfer tax and certain disbursements were paid from an 

account in Mr. Kerr’s firm which was the trust account for the Stornellis. Again, Mr. Kerr says 

this was a mistake and his evidence is that the money was not the Stornellis’ but money that 

came from him. The arrangement also provided for a lease back of the property to the 

Stornellis at a rent of $1,850 per month. The first and last month’s rent was taken from what is 

described as the proceeds of the sale. 
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[24] Mr. Kerr in his evidence denied that there was any other benefit to the Stornellis. His 

explanation of the transaction is simply that they felt very pressed, that they wanted to relieve 

themselves of the obligation they held on the mortgages on the property. There was, he 

agreed, however, no assumption agreement, nor was there any indemnity, and it is clear that 

the Stornellis remained liable on both mortgages. 

[25] On the same day the transaction to Granab closed, the Stornellis’ statement of defence 

to the Mutual Trust action was served. Some time thereafter Mutual Trust served a motion for 

summary judgment, and at that point Mr. Kerr’s firm went off the record. The summary 

judgment motion went undefended and summary judgment was granted in favour of Mutual 

Trust on April 2nd, 1992. 

[26] Mr. Kerr’s evidence was that in July, Mr. Stornelli came to him indicating that he was 

having difficulty paying the rent and thought that he should move to a smaller property. At that 

point, Granab listed the property for sale using the same agent the Stornellis had used, Miller 

Real Estate, and at the same asking price, namely $399,000. 

[27] At the end of July an offer was received from Mr. Appleton in the amount of $340,000. 

Mr. Kerr’s evidence was that he was anxious to sell the property. However, he did sign that 

offer back at $389,000. There was nothing further until August 19th when a second offer 

came, this time in the name of Mrs. Appleton. The offer at that point was in the amount of 

$368,000. There were a series of offers and counter-offers and finally the price settled on was 

$375,000. Mr. Kerr was able to agree to that price, he said, because the agent agreed to 

forgo $5,000 commission. 

[28] The transaction was permitted to proceed notwithstanding the certificates of pending 

litigation obtained in these actions in connection with the property by virtue of orders of 

Justice Garton and Justice Moldaver. These orders provided that the certificates of pending 

litigation could be lifted; that the proceeds of the transaction after discharge of the mortgage 

and after payment of the usual fees and disbursements be paid into court. The transaction did 

close on October 9th and an amount of $77,512.14 was paid into court pursuant to the orders 

of Justices Garton and Moldaver. 

[29] I turn to an analysis of the claims that have been advanced here. I will deal first with 

the conspiracy claim, which I should indicate was also pleaded in the Mutual Trust action. 
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However, counsel made it clear in that action that he was not pursuing that claim. It does 

remain before me in the XLO action, although I think it fair to say that it was not strongly 

pursued. 

[30] In my view, there is no evidence upon which a finding of a conspiracy could be made. 

Mr. Kerr denied any knowledge of the First Line deal. There is no evidence to suggest that he 

was implicated in that deal; no evidence linking either him or his companies, and accordingly I 

find no basis upon which to support a finding of conspiracy or the claim for damages on that 

account. 

[31] With respect to the attack on the sale of All Saints and XLO’s attack on the Hurontario 

mortgage, as I have indicated, both the Assignments and Preferences Act and the Fraudulent 

Conveyances Act are relied on. The relevant provisions of those two statutes are as follows. 

The Assignments and Preferences Act, R.S.O. 1990, c. A.33, s. 4(1) provides as follows: 

4(1) Subject to section 5, every gift, conveyance, assignment or transfer, delivery over or 

payment of goods, chattels or effects, or of bills, bonds, notes or securities, or of shares, 

dividends, premiums or bonus in any bank, company or corporation, or of any other 

property, real or personal, made by a person when insolvent or unable to pay the 

person’s debts in full or when the person knows that he, she or it is on the eve of 

insolvency, with intent to defeat, hinder, delay or prejudice creditors, or any one or more 

of them, is void as against the creditor or creditors injured, delayed or prejudiced. 

[32] The relevant provisions of the Fraudulent Conveyances Act, R.S.O. 1990, c. F.29, are 

sections 2, 3 and 4 which provide as follows: 

2. Every conveyance of real property or personal property and every bond, suit, 

judgment and execution heretofore or hereafter made with intent to defeat, hinder, delay 

or defraud creditors or others of their just and lawful actions, suits, debts, accounts, 

damages, penalties or forfeitures are void as against such persons and their assigns. 

3. Section 2 does not apply to an estate or interest in real property or personal property 

conveyed upon good consideration and in good faith to a person not having at the time 

of the conveyance to the person notice or knowledge of the intent set forth in that 

section. 
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4. Section 2 applies to every conveyance executed with the intent set forth in that 

section despite the fact that it was executed upon a valuable consideration and with the 

intention, as between the parties to it, of actually transferring to and for the benefit of the 

transferee the interest expressed to be thereby transferred, unless it is protected under 

section 3 by reason of good faith and want of notice or knowledge on the part of the 

purchaser. 

[33] The ingredients of these claims that I have to consider are, with respect to the 

Assignments and Preferences Act, whether Ivy Stornelli was insolvent within the meaning of 

that Act and with respect to both Acts, whether there was an intent to defeat, hinder, delay or 

prejudice creditors on her part in connection with this transaction. 

[34] With respect to the Fraudulent Conveyances Act, I also have to consider whether 

Granab Inc. has a defence under the terms of sections 3 or 4. Granab asserts that it gave 

good consideration in good faith without any knowledge of any intent on the part of Ivy 

Stornelli to defeat creditors. 

[35] I will deal first with the XLO attack on the Hurontario mortgage. In my view, there is no 

basis upon which this transaction can be set aside or voided under these provisions. The 

evidence is that the money was placed by an independent investor. The money was 

advanced and security was given, and I see simply no basis upon which that mortgage can 

be set aside. 

[36] I come then to what really forms the focus of the trial and that is the validity of the sale 

of the All Saints property. I will look first at the question of insolvency and the application of 

the Assignments and Preferences Act. It will be noted that the definition of insolvency in the 

statute is a broad one. The statute covers the situation where a person is either, in its words, 

“insolvent” or  “unable to pay the person’s debts in full or when the person knows that he, she 

or it is on the eve of insolvency”. 

[37] In my view, it can be inferred from the evidence, and the plaintiffs have established, on 

a balance of probabilities that Ivy Stornelli was insolvent within the meaning of the Act at the 

time of this transaction. It is clear that both the Stornellis were pushed to the wall at the time 

this transaction was entered into. There is evidence that they were in default on the 
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mortgages to XLO and Mutual since the fall of 1991 and that power of sale proceedings had 

been taken on the Hurontario mortgage. 

[38] In my view, the evidence established that they had ceased to meet their obligations 

and liabilities at this time. There is as well the after the fact evidence that Mutual made 

reasonable efforts to collect on the debt and it could not. I am satisfied that once Mrs. Stornelli 

disposed of the All Saints properties, there was really nothing left to satisfy her creditors. 

[39] Counsel for the defendants argues that more detailed evidence of insolvency was 

required; that there should be some detailed assessments or statement of the assets and 

liabilities of Mrs. Stornelli, and that the evidence was insufficient. Counsel also contended that 

as the plaintiffs, Mutual and XLO, shortly before this point thought that they were well secured 

and that they would be paid and that as everyone was surprised with the rapid decline of 

properties, that it does not lie in their mouths to say that Mrs. Stornelli was insolvent. Counsel 

also relies on the evidence that Mutual did not follow up on a rather oddly worded letter 

Mr. Kerr wrote regarding the possible sale of the Lake Shore property as indicating that at this 

time they thought everything was well secured. In my view, neither of these two arguments is 

valid and I reject both. 

[40] With respect to the question of the nature of evidence required, counsel cited the case 

of Re Van der Liek (1970), 14 C.B.R. (N.S.) 229 (Ont. S.C.), a decision of Mr. Justice 

Houlden. In that decision, Mr. Justice Houlden states—and this is the passage counsel 

referred to—that [at p. 231]: 

The court will not presume insolvency. It must be proved and if it is not, then the 

application must be dismissed. 

[41] However, if one reads on in the decision, Mr. Justice Houlden says this, and I am 

quoting from the same page at 231: 

The usual method [of how to prove insolvency] is to call two or three creditors whose 

claims were overdue at the date of the preference. It might be possible for the trustee to 

prepare a balance sheet to show insolvency within the meaning of s. 2(j)(iii) but from my 

own experience, the records of a bankrupt are usually in such a state that this is very 

difficult and the method I have suggested is usually the most convenient way of 

establishing insolvency. 
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[42] Here we have evidence of two creditors whose claims were not being met and were 

not being paid at the time of this transaction and I am satisfied that adequate evidence has 

been offered. 

[43] With respect to what was or was not in the minds of the plaintiffs as to the likelihood of 

their debts being paid by the Stornellis, it is my view that what is really at issue here is not 

what was in their minds but what was in the minds of Mr. Stornelli, Mrs. Stornelli and Mr. Kerr. 

It is clear that they were in a much better position to assess that situation than were the 

plaintiffs. 

[44] It is clear that they were not meeting their obligations, and it is clear that they entered a 

very strange transaction at this point. From all of that evidence it is my view that adequate 

proof of insolvency has been made to satisfy the test set out in the Assignments and 

Preferences Act 

[45] The second issue, and this applies both to the Assignments and Preferences Act and 

to the Fraudulent Conveyances Act, is whether this transaction was done with an intent to 

defeat the claims of creditors. Again, it is my view that the plaintiffs have satisfied the burden 

on them to establish that the intent of Ivy Stornelli in entering into the transfer of the All Saints 

property to Granab Inc. was to defeat the claim of her creditors. It is true that there is no direct 

evidence of intent, but it is clear from the case law that evidence of such intent can be inferred 

from the circumstances. In this case there are several bases upon which that inference can 

be drawn. 

[46] The plaintiffs rely on the cases of Sun Life Assurance Co. of Canada v. Elliott (1900), 

31 S.C.R. 91 (S.C.C.), and Freeman v. Pope (1870), 5 Ch. App. 538 (Ch. C.A.) at 541, for the 

proposition that if the consequence of a transaction is to put the property beyond the reach of 

creditors and hinder or defeat their claims, the Court may apply what really amounts to a 

common sense presumption that the parties are presumed to intend the natural 

consequences of that act. 

[47] Now, it is also clear that from subsequent case law that that is rebuttable if there is 

evidence of an honest purpose, and the cases which say that are Mandryk v. Merko (1971), 

19 D.L.R. (3d) 238 (Man. C.A.), a decision of the Manitoba Court of Appeal, and Holbrook v. 

Cedpar Properties Inc. (1986), 62 C.B.R. (N.S.) 18 (Ont. H.C.J.), a decision of Justice White. 
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[48] In my view, no such credible evidence has been offered here. The circumstances of 

this transaction are so unusual that an explanation is called for. It is my view, and I find, that 

the transaction is inexplicable for any other reason than that it was undertaken to defeat the 

claims of Mrs. Stornelli’s creditors. The transaction clearly did not satisfy the purpose that 

Mr. Kerr said it had in his evidence. The result of the transaction was not to relieve either 

Mr. or Mrs. Stornelli of their obligations under the mortgage. There were, as I have said, no 

assumption agreement or assignments; they remained legally liable. Moreover, the result of 

the transaction was to significantly worsen the Stornellis’ cash flow situation for the following 

reasons. 

[49] Under the mortgage they had arranged, they could have stayed in the house without 

making any payments for a fairly substantial period. As a result of this transaction, they 

became obliged to pay rent to Granab Inc. in the amount of $1,850 per month. In effect, the 

result of the transaction was that Mrs. Stornelli got nothing for a property that had a very 

substantial equity. Moreover, if this was a serious business transaction, it is simply incredible 

to me that the Stornellis would not have noticed the failure to credit them with $6,300 in 

prepaid interest on a mortgage that was being completed virtually at the same time. 

Moreover, it is hard to imagine why they would have incurred the cost of that mortgage, the 

brokerage and legal fees, plus the prepaid interest if this was all part of a genuine transaction, 

as suggested by the defendants. It is my view that the transaction itself and what it yielded to 

the Stornellis was so unusual and so difficult to understand that it called for an explanation. 

[50] The Stornellis, as I have indicated, were not called as witnesses. There is a well-known 

rule of evidence that an adverse inference can be drawn when a witness with direct 

knowledge of the facts is not called when that witness was available and could have been 

called and no explanation has been given as to why the witness was not called. 

[51] In argument, counsel for the defendants suggested that I should draw an adverse 

inference against the plaintiffs because the Stornellis were not called. He submitted that the 

reason that the inference should go against the plaintiffs rather than against his client was 

that the plaintiffs bore the burden of proof on the issue of intent. I do not accept that argument 

and I refer to the book, Sopinka and Lederman, The Law of Evidence in Civil Cases (Toronto: 

Butterworths, 1974). I am referring here to the first edition, 1974. This subject does not 
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appear to be dealt with in the second edition, but I do refer to the first edition at page 537 

where the authors state as follows, and I quote: 

The rule is not restricted in its application to the plaintiff or other party who has the 

ultimate burden of proof. Failure on the part of a defendant to testify or to call a witness, 

once a prima facie case has been made out against the defendant, may be the subject 

of an adverse inference. 

[52] In my view the circumstances of this transaction raise a prima facie case. It is entirely 

understandable why the plaintiffs would not call the Stornellis. They are, after all, 

codefendants who have been sued. The plaintiffs are alleging wrongdoing on their part. If this 

were a legitimate transaction, as suggested by the defendants, I would expect the defendants 

to call the other parties to that transaction, the Stornellis, to explain why it was legitimate and 

what exactly its purpose was. The Stornellis were not called and I am entitled to draw an 

adverse inference from that fact as to their intent. 

[53] I would also refer, as basis for the inference I have drawn, to what is called in the case 

law “the badges of fraud.” I rely here on a discussion of this subject in Sprigman, Fraudulent 

Conveyances and Preferences at pages 13-15 and following. 

[54] The circumstances of the present case feature several of these so-called badges of 

fraud. First, this appears to have been the conveyance of all the property owned by Ivy 

Stornelli. Second, she remained in possession of the property despite the conveyance. The 

effect of the transaction was really to allow the Stornellis to stay living in their house while 

sheltering it from the reach of their creditors. 

[55] Third, the conveyance was made directly in the face of the Mutual Trust statement of 

claim. Mutual Trust was clearly closing in on the Stornellis. In my view, it is straining credulity 

beyond the breaking point to consider that the almost exact proximity of time of the service of 

the statement of claim, the filing of a very thin defence and the conveyance to Granab were 

mere coincidence. It is clear that an inference can be drawn that the statement of claim and 

the imminence of almost certain judgment in that action were what prompted this conveyance. 

[56] Fourth, the deed here makes false statements as to the consideration. The stated price 

in the deed and the other documents is $262,000, but that price is substantially inflated. A 

significant part of it was made up of the $17,000 commission Hurontario Realty received and, 
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as I have indicated, $6,300 of prepaid interest should have been deducted. The actual 

amount is more like 238 or $240,000 when these amounts have been deducted. 

[57] Fifth, there was a very close relationship between Mrs. Stornelli and Mr. Stornelli and 

Mr. Kerr. This was not an arm’s length arrangement. It was a transfer by a client to a 

corporation owned and controlled by a solicitor, and that solicitor bore a fiduciary relationship 

to his client. 

[58] Sixth is the question of inadequacy of consideration. The purchase by Granab Inc. was 

described by counsel for the defendant as a “highly leveraged purchase.” In my view, this is a 

charitable description. The fact of the matter is Granab Inc. gave virtually nothing for this 

property. At best, it appears that there was a $1,000 deposit and that the Granab may have 

paid the land transfer tax and certain disbursements. Even Mr. Kerr recognized in his 

evidence that there was a substantial equity here. He said he would not have bought it if he 

did not think he could turn a profit. 

[59] It is my view that his evidence that he estimated the price at the time of the transaction 

between 280 and $290,000 is not credible. The value of this property, in my view, was 

substantially higher, as evidenced first by the actual sale of the property in August. The 

defendants throughout the trial took the position that the best test of the value of a property is 

what a willing buyer will pay. 

[60] Secondly, appraisals submitted by the defendant which were prepared for this litigation 

indicate an estimated value of $320,000 in January and $310,000 in August, the date of the 

purchase, significantly higher than Mr. Kerr’s appraisals. I note that these were drive-by 

appraisals based on comparative sales, and Mr. Kerr is an extremely experienced and 

sophisticated dealer in real estate in this area and that this information would have been the 

sort of information he would have had. 

[61] Third, Mr. Kerr’s own actions indicate that he in fact valued the property at more than 

$280 or $290,000. When he listed the property he used the asking price of $399,000, he 

says, because it had been listed for that. But he also said that he was looking for a quick sale 

on the property and it is surprising that he would list the property at $399,000 if he really 

thought it was only worth $280 or $290,000. There is also the fact that he signed back an 

offer of $340,000. Again, if he really thought the value was $280 or $290,000, it is hard to 
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imagine why he would risk signing back an offer that was that much over what he says he 

thought the property was worth. 

[62] Accordingly, it is my view that looking at what Granab gave for the property, which was 

virtually nothing, what it got, which was a very substantial asset, the consideration was 

grossly inadequate. When we look at the other side of the transaction to what Mrs. Stornelli 

received, it is clear that she received basically nothing. 

[63] The statement of adjustments indicates a payment to her of $1,500, but she had to pay 

legal fees on the transaction. There is no evidence of what they were, but that was the 

amount that Mr. Kerr’s firm charged in the transaction, and accordingly it would be surprising 

if she was left with anything more than a few hundred dollars. 

[64] As I indicated, she was given no relief from the legal obligation on the covenant and 

guarantee and she incurred an obligation to pay rent. Accordingly, it is my view that the 

consideration here was grossly inadequate, given the overall effect of this transactions. From 

all of those “badges of fraud,” I infer an intent to defeat the claims of creditors. 

[65] I then come to the final point under the Fraudulent Conveyances Act, and that is does 

Granab Inc. have a defence sections 3 or 4 of that Act? I have just dealt with the question of 

sufficiency of consideration. There is also the question of good faith or want of knowledge of 

intent on the part of Granab. This clearly requires me to make a finding as to Mr. Kerr’s 

credibility. 

[66] Counsel urges me to decide the case on the basis that as an officer of the court, I 

should accept his evidence. I regret to say that I simply cannot accept that submission. 

Considering all of the evidence, the details of the transaction which I have already reviewed, 

as well as Mr. Kerr’s demeanour in the witness-box, I find that his evidence was less than 

candid and that it was simply not believable on many points. 

[67] Mr. Kerr’s denial that he knew the Stornellis were insolvent is simply not credible. He 

himself had just signed powers of sale of their other property. He clearly knew about the 

Mutual Trust action. He clearly knew that the Stornellis were being severely pushed, and he 

wrote a letter on January 21, 1992 when getting a release of another agent’s commission to 

allow his company to secure commission referring to their financial difficulties. 
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[68] I find his evidence that he thought the 85 Lake Shore property would produce sufficient 

proceeds to cover the Mutual Trust action not credible. It is surely odd that he would be so 

very wrong in connection with that estimate in one direction and so very wrong in the other 

direction as to the actual value of the All Saints property. I am simply not satisfied that 

Mr. Kerr was offering his candid views as to the values of these properties, and that is clearly 

relevant with reference to his opinion as to the solvency of Mrs. Stornelli. 

[69] Secondly, for reasons already given, Mr. Kerr’s defence in his evidence of the 

transaction as a legitimate business arrangement not intended to defeat creditors is simply 

not credible. The effect of the transaction did not accomplish the purpose Mr. Kerr said it had, 

namely, to relieve the Stornellis of their obligations under the mortgage, as they remained 

liable, and it substantially worsened their cash flow position in that they were now obliged to 

pay rent to stay in a house they could have remained in without any payment, given the terms 

of the mortgages. 

[70] I also find his explanation that the omission or failure to credit the Stornellis with the 

$6,300 was simply a mistake implausible if this were in fact a genuine transaction. It is also 

odd to say the least that Mr. Kerr would have used the Stornelli trust account if in fact this 

were a genuine transaction. I also find it hard to give credit to his evidence as to the manner 

in which he and his firm handled the defence to the Mutual Trust action. He testified that he 

thought the Stornellis had a defence to that action and yet he also testified that he did not 

know what happened or why his firm had gone off the record. He testified that he never 

discussed the situation with his partner, nor did he try to follow up the question of their 

defence. This is difficult to give credence to. Accordingly, it is my view that given the nature of 

this transaction, the inference I have drawn with respect to the intent of Mrs. Stornelli in 

carrying it through, the findings I have made as to Mr. Kerr’s credibility with respect to his 

knowledge and on the basis of the inadequacy of the consideration given, that no defence 

has been made out under sections 3 or 4 of the Fraudulent Conveyances Act. 

[71] The defence also argues that it must be shown that the debtor received or retained 

some benefit from the transaction. Counsel cites the cases of Mulcahy v. Archibald (1898), 28 

S.C.R. 523 (S.C.C.), and Re Panfab Corp. Ltd. (1970), 15 C.B.R. (N.S.) 20, 17 D.L.R. (3d) 

382 (Ont. H.C.J.). Counsel relies on the passage from the Mulcahy case at 529 which is as 

follows: 
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…it has been decided over and over again that knowledge on the part of such a 

transferee of the motive or design of the transferor is not conclusive of bad faith or will 

not preclude him from obtaining the benefit of his security. So long as there is an 

existing debt and the transfer to him is made for the purpose of securing that debt and 

he does not either directly or indirectly make himself an instrument for the purpose of 

subsequently benefiting the transferor, he is protected and the transaction cannot be 

held void. 

[72] In my view, that case and the Panfab case are distinguishable from the situation before 

me. In the first place, it is clear that in both cases good and valid consideration was given. In 

both cases there was a debt that was either being paid or secured and that all that was 

happening is that a creditor was being paid for something he was owed or being secured with 

respect to money lent. Those cases were in effect preference cases and it was not a situation 

of a debtor putting property beyond the reach of his creditors. 

[73] The situation here is very different. This is not a situation of an alleged preference. This 

is a situation where I have found the consideration was inadequate and, moreover, that the 

purpose of the transaction was to put the property beyond the reach of creditors. In that 

situation, applying the language of the statute, it is my view that there is no requirement for 

proof of a tangible benefit being retained by the debtor if the circumstances of the statute 

have been satisfied, and I have found that they have been. 

[74] Moreover, if I am wrong in that regard and a benefit has to be found, it is my view that 

it would not be at all unreasonable to infer that there must have been some benefit, either 

explicit or implicitly promised to the Stornellis. I make that inference despite Mr. Kerr’s denial 

that the Stornellis received any benefit. A transaction of this kind by sophisticated business 

people is simply not explicable on any other ground. Moreover, if it were necessary to find a 

benefit retained, it is also possible to find another benefit; namely, the Stornellis got to remain 

in the house that they would almost certainly have been put out of had the transfer not taken 

place. The transaction had the effect of allowing them to remain there while shielding the 

house from their creditors. 

[75] Accordingly, for the foregoing reasons, I find that the transfer of the All Saints property 

did contravene the provision of section 4 of the Assignments and Preferences Act and as well 

that it was a fraudulent conveyance within the meaning of section 2 of the Fraudulent 
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Conveyances Act. It follows from that and from the orders that were made by Justices Garton 

and Moldaver that the proceeds now in court should be made available to satisfy the claims of 

the plaintiffs. 

May 14, 1996. 

RULING AS TO COSTS 

[76] Grant Kerr, a solicitor, is the directing mind of the defendant, Granab Inc. Evidence at 

trial established that Granab was a holding company and that Kerr and his wife were the only 

two shareholders. In my reasons for judgment, I found that the impugned conveyance from 

Ivy Stornelli to Granab Inc. was in contravention of the Fraudulent Conveyances Act and the 

Assignments and Preferences Act and that the net proceeds of that conveyance, having been 

paid into court pursuant to interlocutory orders, should be paid out to the plaintiff creditors of 

Ivy Stornelli. 

[77] It is clear that Kerr designed and carried out the impugned transaction on behalf of 

Granab and that had the scheme succeeded, he would have benefited personally. Granab 

pleaded the defence of good faith and want of notice or knowledge of the circumstances 

making this a fraudulent conveyance and relied on Kerr’s evidence in that regard. Counsel for 

Granab was instructed in these proceedings by Kerr. Counsel urged me to accept Kerr’s 

evidence on the basis that Kerr was “an officer of the court”. This proved to be a highly 

inappropriate appeal to Kerr’s alleged integrity. In my reasons for judgment, I found that Kerr’s 

conduct in this proceeding fell far below the standard expected of an officer of the court. I 

rejected Kerr’s evidence as being less than candid and not believable on the crucial points in 

issue. 

[78] The plaintiffs are plainly entitled to their costs of the action, but ask that I make an 

order requiring Kerr to pay those costs personally. 

[79] While it is exceptional to order costs against a non-party, there is jurisdiction to do so in 

certain circumstances. In my view, an order that Kerr personally pay the costs of this action 

may be justified on two related grounds. 

[80] First is the “straw man” principle established in Re Sturmer and Town of Beaverton 

(1912), 2 D.L.R. 501 (Ont. Div. Ct.) (at 506 per Middleton J.): 
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…the Court always had the power to award costs against the real applicant when the 

motion was made by him in the name of a man of straw for the purpose of avoiding 

liability. The Courts were never so blind as to be unable to see through the flimsy device 

nor so impotent as to be unable to act. 

[81] Sturmer has been followed in a number of reported cases, most recently in Smith v. 

Canadian Tire Acceptance Ltd. (1995), 36 C.P.C. (3d) 175 (Ont. Ct. (Gen. Div.)); affirmed 

C.A. Nov. 8, 1995; see also Ridgely (in trust) v. Ridgely Design Inc. (1991), 3 O.R. (3d) 695 

(Ont. Ct. (Gen. Div.)); Yared Realty Ltd. v. Topalovic (1981), 45 C.P.C. 189 (Ont. H.C.J.); 

Assaf v. Koury (1980), 16 C.P.C. 202 (Ont. H.C.J.). 

[82] In all of the cases to which I have been referred, the order requiring a non-party to pay 

costs has been made against an individual who initiated proceedings, using a “straw man” 

plaintiff as a shield to costs. Can the same principle be applied where the order is sought 

against an individual who stands behind a “straw man” defendant? 

[83] In most cases, the answer is bound to be no. Defendants do not initiate litigation, and 

the rationale of Sturmer and the cases which follow it turns on controlling those who invoke 

the process of the court but seek by deception to shield themselves from that very process. 

Moreover, in the case of corporate litigants, the distinct identity of the corporation from its 

shareholders, even in the case of a “one man company” will ordinarily be respected: Rockwell 

Developments Ltd. v. Newtonbrook Plaza Ltd. (1972), 27 D.L.R. (3d) 651 (Ont. C.A.); 

Quabbin Hill Investments Inc. v. Rowntree (1993), 19 C.P.C. (3d) 113 (Ont. Ct. (Gen. Div.)); 

R.L. Wilson Engineering and Construction Ltd. v. Metropolitan Life Insurance Co. (1988), 32 

C.P.C. 76 (Ont. H.C.J.). 

[84] However, in my view, the circumstances of the present case do justify the order 

sought. While the action was not brought by Kerr in the name of Granab, he did initiate the 

transaction which required these proceedings and that transaction was directly related to the 

process of this court. That transaction, I have found, was intended to defeat the process of 

the court in that its effect was to put assets beyond the reach of a judgment creditor. In my 

view, it is a logical and permissible extension of the Sturmer principle to hold that those who 

use a “straw man” to defeat the process of the court and thereby provoke litigation may be 

held liable for the costs of such litigation. 
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[85] Even if the Sturmer principle alone were insufficient to warrant the order sought, there 

is a second and related reason for ordering for costs against Kerr. It is Kerr’s position that 

only Granab can be held liable as the named party to this suit and that the separate corporate 

identity of Granab must be respected. However, there is authority for piercing the corporate 

veil in circumstances such as those present before me. In a recent decision of the Ontario 

Court of Appeal, Gregario v. Intrans-Corp. (1994), 18 O.R. (3d) 527 at 536, 115 D.L.R. (4th) 

200 (Ont. C.A.), Laskin J.A. stated that a corporation may be found to be the alter ego of its 

beneficial owner, resulting in liability of the owner, “to prevent conduct akin to fraud that would 

otherwise unjustly deprive claimants of their rights.” Lockharts Ltd. v. Excalibur Holdings Ltd. 

(1987), 47 R.P.R. 8 (N.S.S.C.T.D.) considers the application of the principle that a company is 

a legal entity distinct from its shareholders in relation to conveyances intended to defeat 

creditors. After a detailed review of the authorities, Davison J. concludes as follows (at p. 19): 

A Judge should not “lift the veil” simply because he believes it would be in the interest of 

“fairness” or of “justice”… On the other hand, the Courts have the power, indeed the 

duty, to look behind the corporate structure and to ignore it if it is being used for 

fraudulent or improper purposes or as a “puppet” to the detriment of a third party. 

… 

The purpose of the corporate entity was not to defraud or mislead others including 

creditors and shareholders and in my opinion where a company is being used for this 

purpose the “veil” should be lifted and a remedy made available to the victims of such 

conduct. 

[86] It is clear from the findings I have made in this case that Granab was the alter ego of 

Kerr and that Kerr caused Granab to engage in “conduct akin to fraud that would otherwise 

unjustly deprive claimants of their rights.” It follows that Kerr should not be able to shelter 

behind Granab to avoid liability for the costs of this action. 

[87] I have been asked to fix the costs of the action. In my view the bill of costs submitted 

by counsel for Mutual Trust is a reasonable one, although pursuant to the order of Garton J. 

lifting the certificate of pending litigation and ordering the net proceeds paid into court, there 

are to be no costs of that motion. Accordingly, I fix the costs of Mutual Trust at $12,895 for 

fees and disbursements of $1,473.89. 
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[88] In the XLO action, it is submitted that Hurontario Management Services should be 

awarded costs in view of the failure of the claim against it. However, Hurontario is another 

company in which Kerr has a substantial interest and it was represented throughout by the 

same counsel. Moreover, the claim against Hurontario was not, as noted in my reasons, 

strongly pursued. In my view, the appropriate course is to make a modest reduction to the 

costs of XLO on account of the failure of its claim against Hurontario. The draft bill of costs of 

XLO asks for a larger amount than was sought in the Mutual Trust action. I can see no basis 

for fixing costs in a higher amount, and in light of the Hurontario claim, I fix the costs of XLO in 

that action at $12,000 for fees and disbursements of $907.58. 

[89] For the foregoing reasons, the plaintiffs are entitled to judgment for those costs against 

both Granab Inc. and Grant Kerr. 

Judgment for plaintiffs. 
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