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IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

CON-KER CONSTRUCTION CORPORATION 

 

NOTICE OF MOTION 
(re extension of time to file a proposal) 

(returnable February 27, 2018) 

 

 CON-KER CONSTRUCTION CORPORATION (“Con-Ker” or the “Company”) will 

make a motion to a Judge of the Commercial List on February 27, 2018 at 10:00 a.m., or as soon 

after that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

(a) an order abridging the time for service of this notice of motion and the Company’s 

motion record so that the motion is properly returnable on Tuesday February 27, 

2018; 

(b) an order extending the time for filing a proposal to April 13, 2018; and 

(c) such further and other relief as counsel may request and this Honourable Court may 

permit. 
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THE GROUNDS FOR THE MOTION ARE: 

Background 

1. Con-Ker is an Ontario corporation carrying on business in the construction industry from 

its registered office in Oakville, Ontario.   

2. On January 29, 2018, Con-Ker filed a Notice of Intention to Make a Proposal pursuant to 

section 50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (“BIA”).  

Crowe Soberman Inc. was appointed as Con-Ker’s proposal trustee (the “Proposal Trustee”). 

3. The Company is currently completing work on two large construction projects for 

municipalities (the “Ongoing Projects”).  Echelon Insurance (“Echelon”) has issued bonds in 

connection with the Ongoing Projects. 

4. Con-Ker has experienced significant cash flow problems as a result of owner delays in 

certain construction projects, which impacted the Company’s working capital and ability to pay 

its creditors . 

5. Construction liens have been registered by subtrades in connection with the Ongoing 

Projects.  Con-Ker is no longer receiving payments from the owners for work performed on the 

Ongoing Projects, and it has insufficient funds available to complete the remaining work.  The 

Company also does not have the financial ability to pay or bond off the construction liens. 

6. Echelon is in negotiations with another contractor about the possibility of it taking over the 

Ongoing Projects.  It has been proposed that the contractor would assume all liabilities relating to 

the Ongoing Projects, and would be entitled to collect all outstanding receivables and the balance 

of the contract prices. 
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7. In addition to the Ongoing Projects, the Company has holdbacks and other receivables, 

equipment, and litigation in various stages.  Con-Ker intends to continue its efforts to the collect 

outstanding receivables that are not related to the Ongoing Projects, liquidate its owned equipment 

and the equity in its leased equipment, and continue to prosecute certain litigation claims, all in an 

effort to generate realizations that can serve as a fund to be distributed to the Company’s creditors 

under a proposal. 

8. The time period for the Company to file a proposal under the BIA expires on February 28, 

2018.  

9. The Company is requesting an extension of this time period, which will allow it to continue 

with its efforts to realize on its assets for the benefit of the Company’s creditors.   

10. The Company will have sufficient funds available to it to meet its current obligations up to 

April 13, 2018. 

11. The requested extension will not unduly prejudice any of the Company’s creditors.  

12. The Company is acting in good faith and with due diligence in connection with its NOI 

proceeding. 

13. The Company will likely be able to make a viable proposal if the extension is granted. 

14. The Proposal Trustee supports the Company’s requested extension. 

15. The Affidavit of Dino Marchioni sworn February 22, 2018 (the “MarchioniAffidavit”) 

and the exhibits thereto. 

16. The First Report of the Proposal Trustee, to be filed (the “First Report”). 
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17. Section 50.4(9) of the BIA. 

18. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

19. The equitable and inherent jurisdiction of the Court. 

20. Such other grounds as counsel may advise and this Honourable Court may permit.   

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Marchioni Affidavit and the exhibits thereto;  

2. The First Report; and 

3. Such further and other material as counsel may advise and this Honourable Court may 

permit. 
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ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

(IN BANKRUPTCY AND INSOLVENCY) 

 

THE HONOURABLE   )                TUESDAY, THE 27th DAY 

      ) 

JUSTICE     )             OF FEBRUARY, 2018 

 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

CON-KER CONSTRUCTION CORPORATION 

 

ORDER 

 

THIS MOTION, made by Con-Ker Construction Corporation (“Con-Ker”), was heard 

this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Notice of Motion, the Affidavit of Dino Marchioni sworn February 

22, 2018 and the exhibits thereto, the First Report of Crowe Soberman Inc. in its capacity as 

proposal trustee (the “Proposal Trustee”) dated February 2●, 2018, and on hearing the 

submissions of counsel to Con-Ker, counsel to the Proposal Trustee, ●, no one else appearing for 

any other person on the service list, although properly served as appears from the affidavit of 

service of Antoinette De Pinto sworn February 2●, 2018, filed, 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record of Con-Ker is hereby abridged and validated so that this motion is properly returnable 

today and hereby dispenses with further service thereof. 

EXTENSION 

2. THIS COURT ORDERS that the time for Con-Ker to file a proposal is hereby extended 

in accordance with subsection 50.4(9) of the Bankruptcy and Insolvency Act (Canada), R.S.C. 

1985, c. B-3, as amended, to and including April 13, 2018. 

 

        ______________________________ 
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