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INTRODUCTION

I. This report (the “Eighth Report”) is filed by the Proposal Trustee. Unless otherwise noted,
the defined terms used in this Eighth Report have the same meanings ascribed to them in the

N

First Report through to the Seventh Report and the Supplemental Reports thereol
PURPOSE

2. The purpose of this report (the “Eighth Report™) is to provide the Court with the following:

a, an update as to completing the administration of the estate and effecting a distribution
to the Company’s creditors:

b. an update as to the discussions held between the Debtor and the Proposal Trustee as to
the appropriate quantum of the Sale Proceeds to be relensed to the Debtor, and the
appropriate amount to be held back to finalize the administration ol the estate;

¢. support for the Proposal Trustee’s motion for an Order of this Honourable Court:
(i) approving the activities of the Proposal Trustee as described in this Eighth Report of
the Proposal Trustee;
(i) approving the Proposal Trustee’s recommended interim dividends and interim
distribution to the Debtor: and
(i) directing the Debtor to commence the proposed disallowance of claim procedures as

outlined in the Sixth Report of the Proposal Trustee.



REQUEST FOR THE SALE PROCEEDS AND CONTINUED ADMINISTRATION

3.

On October 15, 2018, the Company served an Amended Motion Record wherein it sought an
Order, inter alia, directing the Proposal Trustee to disburse the entire Sale Proceeds to the
Company. As at that date, a hearing to determine the Property Claimants’ appeal from the
Proposal Trustee’s disallowance of their Property Claim (the “Property Claim Appeal”), had
been scheduled to take place beginning December 3, 2018.

The Property Claim Appeal was heard December 4 and 5, 2018, and January 9, 2019 before
the Honourable Justice Chiappetta. By reasons released January 24, 2019 (the “Chiappetta
Decision”), Justice Chiappetta dismissed the Property Claim Appeal. A copy of the
Chiappetta Decision is attached hereto as Appendix “A”.

The Property Claimants served a Notice of Appeal of the Chiappetta Decision on February 1,
2019. A copy of the Notice of Appeal is attached hereto as Appendix “B”. After the Notice
of Appeal was filed, the Proposal Trustee was advised that the Property Claimants had

retained new counsel.

On February 13, 2019, counsel for each of the Proposal Trustee, the Company, and the
Property Claimants attended a 9:30 appointment before the Honourable Justice Hainey to
address the distribution of the Sale Proceeds to the Company. Justice Hainey endorsed as

follows:

Mr. Paris [the Property Claimants’ new counsel] shall file an application for a stay
of Justice Chiappetta’s decision within a week and report back when the stay
application has been scheduled. I will not order any funds to be released while the
stay application is pending.

A copy of the Endorsement of the Honourable Justice Hainey dated February 13, 2019 is

attached hereto as Appendix “C”.

The Property Claimants did not initiate the stay application contemplated in the endorsement.
Following the passing of that deadline, the Proposal Trustee began to consider what quantum
of Sale Proceeds could be immediately distributed to the Company, while retaining sufficient

funds in trust to satisfy the proven claims and complete the administration of the Proposal.



8. As part of its analysis, the Proposal Trustee has met with the principal of the Company and

10.

11.

provided various banking and accounting records, copies of the proof of claims received, and

other requested materials from the administration of the estate.

On or about March 21, 2019, the Company advised the Proposal Trustee that it had retained

new counsel at McCague Borlock LLP.

The Proposal Trustee and its counsel met with Mr. Eric Turkienicz of McCague Borlack on

April 5, 2019, on without prejudice basis, to discuss the outstanding issues that must be

addressed in order to complete the administration of the estate, with a view to determining the

amount of Sale Proceeds to be immediately paid to the Company.

At the April 5 meeting, the Proposal Trustee tabled a draft schedule setting out a proposal for

dealing with the remaining Sale Proceeds. The draft schedule provides for the following:

payment of interim dividends to creditors whose claims are not disputed by the
Company;

a holdback of a sum sufficient to pay, in full, the claims submitted by creditors that
are disputed by the Company. The Proposal Trustee does not propose to distribute
any amounts to these creditors until such time as any objection motions are
determined or settled;

payment to the City of Toronto of an agreed settlement amount arising from two fire
code violations issued against the Company and Avison Young in relation to the
Duncan Mill Property;

payment of agreed settlement amounts relating to the legal costs incurred by the First
Mortgagee and the Second Mortgagee;

payment of outstanding professional fees to the end of March 2019; and

a holdback of a sum sufficient to cover future professional fees and ancillary matters,
on the understanding that the only remaining matters to be addressed are (a) effecting
distributions to creditors, and (b) seeking the Proposal Trustee’s discharge. The

Proposal Trustee understands that the Company will take carriage of any opposition



12.

13.

14.

11111

motions arising from the disallowance or partial disallowance of any proofs of claim,
in accordance with the process for addressing such objections set out in the Order
dated June 12, 2018 (the “Proposal Approval Order”); and

¢ payment to the Company of $2,800,000, reflecting the balance of the Sale Proceeds
after the payments and holdbacks referred to above. This figure reflects the amount
available as at April 5, 2019, and will be reduced by any distributions made to the
Company for monthly operating expenses after April 5, 2019,

A copy of the draft schedule is attached hereto as Appendix “D”. A copy of the Proposal

Approval Order is attached hereto as Appendix “E”, for reference purposes.

To date, the Company has refused to accept the Proposal Trustee’s proposed distribution of
Sale Proceeds as set out in the draft schedule. The Proposal Trustee has advised the Company

that there are no discretionary items in the draft schedule that can be further adjusted.

The nature of the discussions to date have also given the Proposal Trustee cause to be
concerned that the Company intends to raise further issues that may result in further disputes
and work to be conducted by the Proposal Trustee and its counsel. For example, as of the
date of this report, the Company has not confirmed its agreement to an order permitting the
Proposal Trustee to distribute to each of the First Mortgagee and the Second Mortgagee an
agreed sum for costs. This is despite having been provided with evidence that each of these
parties, through counsel, has already come to an agreement with the Company regarding these

amounts. Copies of emails reflecting these agreements are attached hereto as Appendix “F”.

The Proposal Trustee understands that the Company has other concerns with the draft
schedule. The Proposal Trustee has requested that the Company articulate its response in
writing, in order to better understand the factual and legal basis for the objections. As of the
date of this report, the Proposal Trustee has not received such a written response from the

Company.



[5. On May 8, 2019, the Proposal Trustee received a new prool of claim filed by the Property
Claimants, who now assert a 20% interest in any funds that are to be returned to the Company
from the Sale Proceeds alter creditors have been paid, on the basis of the Chiappetta Decision.

A copy of the proof of claim is attached hereto as Appendix “G”.

16. As aresult of having received this new proof of claim, the Proposal Trustee is of the view that
the proposed payment to the Company reflected in the draft schedule must be reduced by a

further 20%, to account for an appropriate holdback.
PROOFS OF CLAIM

17. Tn accordance with the Proposal Approval Order, the Proposal Trustee prepared and provided
to the Company a schedule summarizing the proofs of claim that have been submitted, and
setting out the Proposal Trustee’s preliminary views with regard to which claims should be
admilted, or fully or partially disallowed. The Proposal Trustee also provided the Company

with copies of the proofs of claim. A copy of'the schedule is attached hereto as Exhibit “H”.

18. On April 9, 2019, the Company provided the Proposal Trustee with a responding schedule

setting out its objection to the Proposal Trustee’s proposed admissions.

19, The Proposal Trustee must now move forward with formalizing its position with regard to the
filed claims, having the Company formalize its objections, and communicating with creditors

in order to schedule opposition motions, as contemplated by the Proposal Approval Order.

All of which is respecttully submitted this 10" day of May, 2019,

CROWE SOBERMAN INC.
Trustee acting under a Notice of Intention to Make a Proposal for
[482241 Ontacio Limited. and not in its personal capacity

Do

CGiraeme | / l ton LIT, CIRP
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IN BANKRUPTCY AND INSOLVENCY
IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

BETWEEN:

Craig A. Mills & Ivan Merrow, counsel for
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Appellants
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Mervyn D, Abramowitz, David T. Ullmann,
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CROWE SOBERMAN INC,, TRUSTEE
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its capacity as the Proposal Trustee for
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Respondent

HEARD: December 4 and 5, 2018, January
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V.R. CHIAPPETTA J,

Overview

(1] The Qppellaﬂts, Jamshid Hussaini (“Hussaini”) and Neelofar Ahmadi (“Ahmadi™)
(collectively “the Claimants™), appeal (he disallowance of their claims in the bankruptcy
proposal proceeding of 1482241 Ontario Limited (“148” or the “Debtor”). The Claimants are




both real estdte agents in the Toronto area, They are the principals of Homelife Dreams Reality
Inc., which is a corporation incorporated pursuant to the laws of Ontario (“Homelife”),

[2] In 2012, the Claimants wanted to purchase a commercial property located at 240 Duncan
Mill Road in Toronto, Ontario (the “Properly”). The registered legal owner of the Property was
148, an Ontario corporation wholly owned by Alain Checroune (“Checroune”) that carried on
business buying, selling and managing commercial properties. 148 held the Property as trustee
for Checroune.

[3] The Claimants altempted to purchase the Property from 148, but were unsuccessful
because of issues with financing and title. In a second attempt to ultimately acquire the Property,
the Claimants entered into an agreement with Checroune to buy 100% of 148°s shares.

[4] By way of Share Pwichase Agreement signed on June 22, 2012, the Claimants and
Checroune agreed that Checroune would transfer 20% of the shares of 148 to the Claimants
immediately, and that the balance of the shares would be transferred upon payment in full, with
an October 1, 2015 closing date (the “June 22 Agreement”), By way of Amended Trust
Declaration signed on the same day, the Claimants and Checroune agreed that Checroune would
transfer and assign 20% of his beneficial interest in the Property to the Claimants (the “Amended
Trust™).

[5]  The sale of the balance of the shares did not close.

[6] On June 13, 2014, the Claimants commenced an action against 148 and Checroune,
seeking in part a declaration that they are beneficial owners of a 20% interest in the Property, A
Fresh as Amended Claim was issued in November 14, 2016, Homelife was added as a party. The
Claimants sought in part a declaration that Checroune’s conduct as alleged therein was
oppressive. This action was stayed when on October 13, 2017, 148 filed a Notice of Intention to
Make a Proposal (the “Proposal Proceedings™) pursuant to s, 67 of the Bankruptcy and
Insolvency Aet, R.S.C. 1985, ¢. B-3 (the “BIA”).

[7] Crowe Soberman Inc. was appointed as the Proposal Trustee (the “Proposal Trustee™),
The Proposal Trustee sold the Property to an arms-length purchaser at the end of February 2018.
This agreement was approved by the Court on March 16, 2018. 148 submitted a proposal to its
creditors on April 13, 2018. A requisile majority of creditors voted in favour of the proposal at a
meeting held on May 4, 2018, The proposal was also approved by Court on June 12, 2018,

[8]  The Claimanis advanced two claims in the Proposal Proceedings: two property proofs of
claim (collectively the “Property Claim™) collectively claiming a 20% benelicial interest in the
Property (or the proceeds [rom sale) based on the Amended Trust and an unsecured proot of
claim (the “Litigation Claim") seeking damages for lost opportunity and lost profit based on
148’5 alleged oppressive conduct, along with legal fees incurred related to the 2014 litigation.

[9]  The Proposal Trustee disallowed the Property Claim by way of Notice of Disallowance
dated May 17, 2018,



[10]  Although the Proposal Trustee has not disallowed the Litigation Claim, Justice Dunphy
ordered that the Litigation Claim may be treated as disallowed for the purposes of this hearing.

[11] The Claimants appeal the disallowances, seeking a declaration that boll the Property
Claim and the Litigation Claim are valid and enforceable claims in the Proposal Proceedings. For
reasons set out below, I have concluded that the Claimants have failed to establish a proprietary
interest in the Property either by way of express trust or constructive trust, such that the Property
Claim is neither valid nor enforceable. Further, the Claimants have failed to prove that 148 acted
in a manner that was oppressive to their interests such that the Litigation claim is neither valid
nor enforceable.

Factual Background

Negotiation of the June 22 Agreement

[12] By Trust Declaration dated September 21, 2005, 148 held legal title to the Property in
trust as a bare trustee for Checroune as the beneficiary (the “2005 Trust Declaration™). Pursuant
to the 2005 Trust Declaration, 148 agreed to remit to Checroune all revenue owing from the
Property and Checroune agreed to indemnily 148 for all Habilities relating to the Property.

[13] On February 8, 2012, the Claimants submitted an Agreement of Purchase and Sale to
purchase the Property for $15 million (the “APS”). The Claimants intended to purchase the
Property themselves, without partners. The Claimants were unable to purchase the property as
contemplated by the APS. The Claimants encountered issues with assuming the first mortgage
without a penally considering a maturity date of October 2015, with a Certificate of Pending
Litigation that was registered against the property and with financing the purchase.

[14] In consultation with their lawyer at the time, the Claimants developed a different way to
achieve their end goal of owning the Property: they would purchase 100% of the shares of 148,
the owner of the property, for $15 million.

[15] OnJune 6, 2012, the Claimants and Checroune entered into a written agreement whereby
the Claimants would purchase Checroune’s shares in 148 (the “June 6 Agreement”). 148 was not
a party to the June 6 Agreement, The June 6 Agreement reads in relevant part:

(a) 148 is the registered owner of (he Property and the Property is subject to a
mortgage in the amount of $9 million.

(b)  Checroune will sell the Claimants 36.67% of the issued shares of 148 with the
further 63.33% to be made available by Checroune to the Claimants and to be
transferred after all payments are made.

(¢) - The price payable for the purchased shares will be based on the sum of $6 million
as the value of 148 subject to adjustments.

(d)  The Claimants shall pay a deposit of $200,000 and a [urther sum of $2 million
upon closing,



(16}

(g)

()

(1)

)

(k)

Closing means 10 days after the Claimants sign the offer, If for any reason the
transaction does not close, the otfer becomes null and void and the deposit will be
returned to the Claiimants,

The Claimants shall have the rights of a 36.67% shareholder following closing

- and will be entitled to vote on the election of the board of direclors, the

appointment of officers of the corporation and to share in the distribution of the
profits of 148 to the extent of their shareholding,

The Claimants have the right to manage the Property, collect rents and enter into
leases with Checroune’s writlen consent,

* Until the Claimanis buy the full 100% of the shares in 148 as contemplated in the

Agreement, they will not be permitted or entitled to manage the business of 148,
retain profits, sell or re-mortgage the Property.

Upon payment in full, Checroune will transfer the balance of the shares to the
Claimants,

Any liabilities arising out of matters occurring on or before the closing date or
from existing litigation shall remain the responsibility of Checroune.

The Claimants agree to accept title to the shares subject to the litigation brought
by 214688 Ontario Lid., provided that Checroune pay all costs related to this

. litigation and any damages resulting from this litigation.

On June 22, the parties amended the June 6 Agreement to reflect the following:

(a)
(b)

(c)
(d)

(e)

The Closing Date means Thursday June 21, 2012,

The Claimants agree to purchase only 20% of the issued shares of 148 from

© Checroune for a total of $1.2 million upon closing, $200,000 of which has already

been paid. Upon payment of this sum, Checroune shall transfer to the Claimants
20% of the shares of 148,

The Claimants shall have the rights of a 20% shareholder following closing.

~ The Claimants can-thereafier purchase the remaining 80% of the shares of 148

from Checroune. The purchase price for the remainder of the shares shall be $4.8
million (the remaining $13.8 million price adjusted by the $9 million existing
mortgage). The closing date for the transfer of the balance of the shares shall be
October 1, 2015, however, il the property can be refinanced without penalty then
the closing date shall be October 1, 2014,

© Until the Claimants purchase 100% of Checroune’s shares, they will not be

entitled to manage the business of the corporation, retain profits, sell or re-
mortgage the property owned by the business,




(0 The litigation shall be finally resolved by the date of the transfer of the balance of
shares.

[17]  On June 21, 2012, the Claimants paid Checroune $1 million, in addition to the $200,000
deposit previously paid on June 6, 2012,

(18] On June 21 and 22, 2012 a number of documents were exchanged between the parties
including;

(a) A director’s resolution, signed by Checroune as sole director of 148, transferring
20% of his shares in 148 to the Claimants,

(b)  Share Certificates in respect of 20% of the shares of 148,

() An Undertaking signed by Checroune to sell the remaining 80% of the shares to
the Claimants, and

(d) The Amended Trust Declaration,

[19] The Amended Trust Declaration amends the 2005 Trust Declaration wherein 148 as legal
title-holder to the Property granted Checroune a 100% beneficial interest in the property. The
Amended Trust assigns 20% of Checroune’s beneficial interest in the Property to the Claimants.
The Amended Trust Declaration was not registered on title and not referenced in the June 22
Apreement,

Subsequent Disputes between the Claimants and Checroune

[20]  Subsequent to the June 22 Agreement, the Claimants began to lease the 6th floor of the
Property from 148 as office space for Homelife, In or about June 2014, the Claimants came to
believe that Checroune intended to sell the Property to another purchaser. This prompted them to
commence the 2014 Litigation. The Claimants state that in August 2014, Checroune began a
campaign of intimidation and harassment so that they would no longer wish to purchase the
balance of the shares, They allege that Checroune turned off the lights, elevators and heating
during business hours and canceled valid access cards and parking passes. Checroune denies that
he engaged in such conduct. There is no third-party evidence before the Court.

[21]  In October 2014, 148 terminated Homelife's tenancy, alleging that it breached the terms
of its lease with 148 by not obtaining Checroune’s consent prior to entering into sublease
agreements, The Claimants deny this.

[22]  On October 27, 2014, Justice Whitaker granted an injunclion order restraining 148 and
Checroune from disrupting Homelife’s business as well as from selling, mortgaging,
encumbering or dealing with the Property or shares in 148 without the Claimants’ consent.
Checroune nonetheless obtained a second mortgage on the Property, which was registered on
title on September 21, 2016, without the Claimants’ knowledge.



[23]  On October 1, 2015, Checroune tendered to the Claimants in an effort to close the
transter of the remaining 80% of the shares. The Claimants refused to close. Their position is that
they did not close on the purchase of the remaining 80% of the shares because Checroune failed
to discharge the Certificate of Pending Litigation from title to the Property, as required by the
June 22 Agreement. The Claimants did not attempt to extend the closing date and did not waive
that condition of closing,

[24] InJuly 2016, Homelife left the Property and was no longer a tenant of 148,
148's Bankrupicy

[25] On October 13, 2017, 148 commenced restructuring proceedings by filing a Notice of
Intention to Make a Proposal. Crowe Soberman [nc. was appointed as trustee with respect to the
proposal,

[26] On November 3, 2017, the Court authorized the Proposal Trustee to sell the Property in
accordance with a court-approved sale process. The Court expressly stated that its authorization
did not determine the validity or enforceability of the agreements to which the Claimants were a
party with Checroune.

[27] At the end of Tebruary 2018, the Proposal Trustee entered into an Agreement of Purchase
and Sale with respect to the Property with an arms-length purchaser, This agreement was
approved by the Court on March 16, 2018, The approval order provided that the sale proceeds
should be held by the Proposal Trustee in trust,

[28] On April 13,2018, 148 submitted a Proposal to its creditors.

[29] On April 25, 2018, the Claimants advanced the following claim in the Proposal
Proceedings, which is subject to this appeal:

Two property proofs of claim collectively claiming a 20% beneficial interest
(15% for Hussaini and 5% for Ahmadi) in what are now proceeds from the sale of
the Property based on the language of the. Amended Trust Declaration (the
Property Claim),

[30] On May 3, 2018, the Claimants advanced the following claim in the Proposal
Proceedings, which is also subject to this appeal:

Two unsccured proofs of claim seeking damages in the amount if approximalely
$42 million (the Litigation Claim),

[31] On May 4, 2018, a requisite majority of creditors voted in favour of the Proposal. The
Claimants did not vole as their claims were treated as contingent claims.

[32] On June 12, 2018, the Proposal was approved by the Court. The Claimants did not
oppose the approval of the Proposal or appeal the order approving it.



[33] For the purposes of this appeal, the Claimants have reduced their Litigation Claim from
42 million to 4 million, being the difference between the price they offered for the Property
under the June 22 Agreement ($15 million) and the price the Proposal Trustee secured for the
Property in the sale concluded in the Proposal ($19 million).

{ssues
[34]  The parties agree that this appeal presents to the Court the following issues;

(1) Do the Claimants each have a trust claim against 148 pursuant to 5.67 of the BIA
in respect of the Sale Proceeds of the Property currently held by the Proposal
Trustee in trust?

) Should the Court find that a constructive trust arose benefitting the Claimants in
respect of the Sale Proceeds of the Property cumrently held by the Proposal
Trustee in trust or in respect of the $1.2 million paid by them to Checroune?

€)) If the Claimants each have trust claims with respect to the Sale Proceeds, what
priority, if any, should be afforded to those trust claims?

(4) Do the Claimants have an unsecured claim for damages against 148 with respect
to the breaches alleged in the Litigation Claim?

Analysis

1. Do the Claimanis each have a trust claim against 148 pursuant ta 5.67 of the BIA in
respect of the Sale Proceeds of the Property currently held by the Proposal Trustee in
irust?

[35] T have concluded that the Claimants do not have a trust claim against 148 pursuant to 5.67
of the BIA in respect of the proceeds of the Property currently held by the Proposal Trustee in
trust.

[36] The Claimants assert that the language of the Amended Trust created an express trust.
The Amended Trust states that Checroune transfers and assigns 20% of his 100% beneficial
interest in the Property to the Claimants. Despite this language however, it cannot be said that
there was sufficient certainty of intention fo create a trust with respect to the Property, The
language of the 2012 Amended Trust Declaration must be interpreted contextually, considering
the whole of the circumstances, including the factual matrix within which it was made and the
conduct of the parties thereafter: Antle v, Canada, 2010 FCA 280, 413 N.R. 128, leave to appeal
refused, [2010] 8.C.C.A. No. 462 at paras, 11-14,

Law of Expréss Trust

[37]  Certainty of intention is one of the three certaintics necessary to create a {rust. In order
tor a trust to have certainty of intention, the language used must show that the settlor intended
that the recipient must hold the property on trust for the benefit of the beneficiary: Donovan



W.M. Waters, Waters’ Law of Trusts in Canada, 4th ed (Toronto: Carswell, 2012) at 140,
However, there is no magic in the word “trust”. Intention is a matter of substance over form, and
language alone cannot create a trust: Willis (Litigation Guardian of) v. Willis Estate (2006), 23
E.T.R (3d) 292 (Ont. S.C.J.), affirmed, 2007 ONCA 552, 33 E.T.R, (3d) 187. Il is important to
interpret the words of a document purporting to create a trust in context, As stated by the Federal
Court of Appeal in dntle at para. 12: “A test that requires one to look at all of the circumstances,
and not just the words of the trust deed, is an approach that appears to have been adopted by
Canadian courts generally.”

[38] The other two certainties are certainty of object and certainty of subject-matter. Certainty
of object is the requirement that the beneficiary of the trust must be ascertainable. Cerlainty of
subject-matter is the requirement that the property to be held on trust must be clearly identifiable
at the time the trust comes into existence. The beneficial interest which each beneficiary should
have in that property must also be clearly identifiable. These certainties are required so that
trustees, courts, and settlors can be sure that a trust is being properly administrated according to
its terms.

Application .

[39] 148 submits that the Claimants have failed to satisfy their onus in proving certainty of
subject matter. It notes that the Amended Trust refers to the Property including Assets such as
chattels, fixtures, equipment, and leases and rental agreements, This, it argues, is not only
ambiguous in and of itself but is also inconsistent with the property the Claimants set out to
acquire, namely 100% of the shares of 148, [ disagree. The Amended Trust agreement adopts the
definition of the Property in the 2005 Trust Agreement and provides further certainty of subject-
matter in terms of what a proprietary interest in the Property would include. It is not inconsistent
with the Claimants’ intended ownership of 100% of the shares of 148, as 148 holds legal title to
the Property and its assets,

[40] 148 further submits that the Claimants have not demonstrated certainty of intention to
create a trust with respect to the Property. The Claimants’ position is that they have discharged
this burden, They submil that the explicit language of the Amended Trust is the best evidence in
determining cerlainty of intention. Certainty of intention is satisfied, it is argued, by the
unambiguous language of the Amended Trust, which clearly assigns 20% of Checroune’s
beneficial interest in the Property to the Claimants, I disagree.

[41]  Certainty of intention relates to a clear intention that the trustee should hold property for
the benelit of someone else, No particular form of words is required or determinative: Willis
(Litigation Gyardian of) v. Willis Estate, 2007 ONCA 552, 33 E.T.R, (3d) 187 at para. 2. In this
case, it is important to consider the language of the 2012 Amended Trust Declaration
contextually with the parties’ stated and consistent intention for executing the Amended Triust
and their conduct thereafter,

[42] The Claimants’ intent was always to own the Property outright. They had no intention to
be joint owners of the Property with Checroune. Checroune’s intent was always to sell the
Property outright. He had no intention to sell only past of the Property.
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[43] It was only when the Claimants were unable to purchase the Property that they turned
their efforts to owning 100% of the shares of 148. The Claimants had no intention to be minority
shareholders of the business of 148. They did not want any partners. They wanted to own 148
outright so they could ultimately own the Property. Checroune’s intent was always to sell 100%
of his shares of 148, He had no intent to work with a minority shareholder, If he could not sell
the Property outright, he wanted to sell all of the shates of 148,

[44]  Ahmadi testified that the Claimants’ lawyer put together the strategy to purchase 100% of
Checroune’s shares in 148 because the Claimants wanted to own the Property but were unable to
purchase it oulright. The parties intended that the Claimants would acquire 100% of the shares of
148 for $15 million. The share transaction was subsequently structured so the Claimants initially
acquired 36.67% of the shares (later amended to 20% of the shares) and were obligated to
purchase the balance at a later date, to be transferred upon further payment. On cross
examination, Ahmadi admitted that the parties made this arrangement because the Claimants
could not obtain financing to purchase 100% of the shares outright, considering the Certificate of
Pending Litigation registered on the Property. The share purchase was therefore structured in two
{ranches, but it was always the parties’ shared intention that Checroune would sell 100% of his
shares in 148 to the Claimants,

[45] It was in this coniext, upon the purchase of the first 20% of the shares and prior to the full
completion of the intended share purchase, that the Amended Trust was executed.

[46] Ahmadi testified that the Claimants did not understand the details of the documents and
did not understand the specifics relating to the Amended Trust, including the differences between
beneficial and legal interests. Her evidence is that the Claimants understood that the purpose of
the Amended Trust was “to protect our interest and to become the owners.” It provided a
measure of security to ensure that Checroune did not sell the Property without the Claimants’
knowledge, pending the completion of the sale of the remaining shares pursuant to the June 22
Agreement. It therefore further served as an incentive to Checroune to comply with his
obligations as defined in the June 22 Agreement in facilitating the sale of the remaining shares.

[47] Ahmadi described the Amended Trust as “extra security” to protect the Claimants’
interests in ultimately acquiring 100% of the shares of 148 and, as a result, 100% of the Property.
There is no evidence to suggest that at the time of the Amended Trust, the Claimants intended to
receive a 20% proprietary or beneficial interest in the Property. Rather, the evidence is that the
Claimants intended the Amended Trust to serve as security towards the close of the sale of the
remaining 80% of the shares, and nothing more.

[48]  Similarly, Checroune’s evidence is that the Amended Trust was intended to act as
“security” or to provide “additional security” pending the intended transfer of the remaining 80%
of the shares. [He stales that he never intended to convey any part of the Property until the
Claimants paid in full for 100% of the shares as contemplated by the June 22 Agreement.

[49] The parties’ stated shared intention in creating the Amended Trust is demonstrated by
their conduct subsequent its execution. At no time did the parties act in a manner consistent with
the Claimants’ enjoying a beneficial interest in the Property. For over three years, the Claimants
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did not contribute to the ongoing expenses related to the Property, including maintenance and
any payments toward the existing $9 million mortgage, despite the obligation of the beneficial
owner pursuant to the 2005 Trust Declaration to indemnify 148 for all liabilities relating to the
Property. Similarly, at no time did the Claimants receive a share of profits derived from the
Property, despite 148°s obligation pursuant to the 2005 Trust Declaration to remit all revenue
owing from the Property to the beneficial owner. Significantly, this conduct is also consistent
with the parties’ inlention as reflected in the June 22 Agreement that until the Claimants
purchased 100% of Checroune’s shares, the Claimants would not be entitled to retain profits.

[50] The parties’ demonstrated conduct fails to indicate the Amended Trust was intended to
transfer a partial proprietary interest, Rather, it underscores their stated intention that the
Amended Trust was intended to protect the Claimants’ contractual agreement with Checroune to
complete the purchase of the remaining shares.

[51] TFor these reasons, I have concluded the Amended Trust does not constitute an express
trust as the Claimants have not demonstrated that there was certainty of intention.

The Amended Trust post-October 2015

[52] The transfer of the remaining shares as intended by the parties and confracted by the June
22 Agreement did not close on October 1, 2015, 1 agree with 148 that the Amended Trust,
intended by the parties to secure the closing, is therefore rendered moot as of October 2015 as
there is nothing more to secure,

[53] The Claimants paid Checroune $1.2 million for 20% of the shares of 148 in furtherance
of their intention as set out in the June 22 Agreement to acquire 100% of the shares. Today, they
own 20% of the shares of a bankrupt company. At no time did they wish to own only 20% of the
shares. The Claimants may have legal recourse against Checroune in this regard as a party to the
June 22 Agreement. They do not have a claim against 148, however, with respect to any rights
arising from the Amended Trust.

2. Should the Court find ihat a constructive trust arose benefitting the Claimants in respect
of the Sule Proceeds of the Property currently held by the Proposal Trustee in trust or in
respect of the §1.2 million paid by them to Checroune?

[54] In the alternative, the Claimants submit that a constructive trust ought to be imposed over
the sale proceeds in order to recognize their beneficial interest, It is their position that unless this
remedy is applied, 148 and ils creditors will be unjustly enriched at the Claimants’ expense.

Law of Conslructive Trust

[55] A constructive trust arises by operation of law as a means for equity to combat behaviour
that is contrary to good conscience. It is a remedy for unconscionable transactions: Soulos v.
Korkontzilas, [1997]) 2 S.C.R. 217 at paras, 18, 32, 45, Constructive trusts can arise in many
circumstances, including to remedy an unjust enrichment; or to confiscate profits flowing from a
wrong,

17
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[56] The Claimants advance arguments based on both circumstances, They claim that 148 has
been unjustly ewiched, and that 148 has wrongfully breached an equitable duty to them and
profited as a result.

[57] The elements of an unjust enrichment claim are: a benefit to one party, a corresponding
deprivation to the other, and no juridical reason for the transfer of value: Kerr v. Baranow, 2011
SCC 10, {2011} 1 S.C.R. 249 at para. 32. The enrichment must correspond with a deprivation
from the plaintiff, The purpose of the unjust enrichment doctrine is to reverse unjust transfers,
Accordingly, it must first be determined whether wealth has moved from the plaintiff to the
defendant: Professional Institute of the Public Service of Canada v. Canada, 2012 SCC 71,
[2012] 3 S.C.R. 660 at paras, 151-152. In order for a construciive trust to arise to remedy the
unjust enrichment, monetary damages must be inadequate to compensate the plaintiff, and there
must be a link between the benefit alleged to have been provided and the property over which the
constructive trust is claimed; Peter v. Beblow, [1993] 1 S.C.R. 980 at para, 31.

[58]  The Supreme Court in Soulos at para. 45 outlined four conditions that should generally
be satistied in order for a constructive trust based on wrongful conduct to arise:

(1) The defendant must have been undet an equitable obligation, that is, an obligation
of the type that courts of equity have enforced, in relation to the activities giving
rise to the assets in his hands;

(2)  The assels in the hands of the defendant must be shown to have resulted from
deemed or actual agency activities of the defendant in breach of his equitable
obligation to the plaintiff;

(3) The plaintiff must show a legitimale reason for seeking a proprietary remedy,
either personal or related to the need to ensure that others like the delendant
- remain faithful to their duties; and

(4)  There must be no facts which would render the imposition of a constructive trust
unjust in all the circumstances of the case.

Application

[59] The Claimants argue that 148 has been enriched by its breach of its duty as trustee to the
Claimants., They argue that it has utilized the Property for its own benefit both prior to and after
the filing of the Notice of Intention to Make a Proposal without regard to the Claimants’
beneficial interest in the Property. This position, however, presumes that the Claimants enjoy a
beneficial interest in the Property, For the reasons outlined above, I have concluded that they do
not. 148 does not owe an equitable duty as trustee to the Claimants. Therefore, the first condition
outlined by the Supreme Court in Sou/os is not met.

[60] The Claimants further argue that 148 has been unjustly enriched to the extent that
Checroune used the $1.2 million he received from the Claimants to satisfy amounts purportedly
owed by [Homelifc to 148. This submission confuses the various contractual relationships of the
Claimants, ITomelife, Checroune and 148. The payment by the Claimants of $1.2 million was
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made to Checroune pursuant to the June 22 Agreement, I there is an enrichment, it is to
Checroune personally, Neither Homelife nor 148 were parties to the contract pursuant to which
the Claimants paid Checroune the $1.2 million,

[61]  The Claimants submit that they have been deprived of the funds they paid in good faith in
furtherance of their intention to acquire 100% of the shares of 148, the security they relied upon
in the form of the Amended Trust and any beunefits agreed upon in the June 22 Agreement,
Again, if there is a deprivation it is at the hands of Checroune personally and not 148. The
Claimants’ alleged deprivation does not correspond to 148’s alleged enrichment,

[62]  Tinally, the Claimanis argue that there is no justification at law for 148 to refain “these
benetits”. For reasons noted above, however, it cannot be said that 148 was enriched as a non-
party to the June 22 Agreement,

3. If'the Claimants each have trust claims with respect (o the Sale Proceeds, what priority,
if any, should be afforded to those trust claims?

[63] I have concluded that the Claimants do not have trust claims with respect to the sale
proceeds. I will nonetheless analyze the issue of priority, in case I am incorrect in this
conclusion.

[64] The Claimants argue that if it is found that the Amended Trust grants them a proprietary
interest, they are entitled to 20% of the sale proceeds, excluding all amounts paid under the
Second Mortgage and any amounts paid to 148 and its counsel under the Proposal.

[65] 148 argues that if it is found that the Claimants are beneficiaries in accordance with the
Amended Trust, 148’s liabilities in respect of the Property are properly deducted from the sale
proceeds before any residual benefit is paid to the Claimants or Checroune,

[66] I agree with 148, The 2005 Trust Declaration provides that 148 holds legal title to the
Property as bare trustee for Checroune, who holds the entire beneficial interest in the Property. It
further states that Checroune us beneficiary shall fully indemnify 148 as trustee from all
liabilities, obligations, claims, charges, encumbrances and responsibilities, as well as all costs
and expenses in connection with the Property including legal expenses. These terms were not
altered in the Amended Trust. The terms of the trust itself are such that the Claimants do not
have a right to the sale proceeds until 148's obligations are otherwise satisfied.

[67] This is consistent with the nature of a beneficiary’s rights to the trust property. The
beneficiary has no rights over the trust property, only rights over the trustee’s actions with regard
to the trust property. The frustee is the legal owner of the trust property, and has the rights
necessary to direct trust assets to pay trust creditors. A trustee further has a right to reimburse
himself or herself out of trust assets. For that purpose, trustees have priority as against
beneficiaries in the trust property: Lionel Smith, “Trust and Patrimony”, (2009) 28 I¥TPJ, 332.

[68]  Where a rust directs that the trustee should make certain payments to a beneficiary, the
beneficiary usually receives that benefit subject to deductions for the expenses of the trust
property, This issue commonly arises in cases where there is a dispufe between successive
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beneticiaries about from where {rust expenses should be deducted. If a beneticiary is entitled to
the income produced by trust capital for life, for example, they usually receive that income
subject to deduction for ordinary, recurring expenses such as repairs or property taxes. Major
oceasional improvements or expenditures are usually paid out of the (rust capital, which may be
subject to the beneficial interest of a different beneficiary. In all cases, it is always open to the
scttlor to dictate how the trust expenses are to be paid: Waters’ Law of Trusts in Canada at 1028.

[69] If the Claimants are beneficiaries under the Amended Trust therefore, the nature of the
Claimants’ rights are such that 148’s liabilities are deducted from the sale proceeds before any
residual benefit is paid to the Claimants or Checroune, To do otherwise would be to ignore the
express language of the Amended Trust and grant a priority contrary to that recognized in law.

4. Do the Claimants have an unsecured claim for damages against 148 with respect to the
breaches alleged in the Litigation Claim?

[70]  As shareholders of 148, the Claimants are permitted to apply for a court order under the
oppression remedy provisions of the Business Corporations Act (Ontario), R.S.0. 1990, ¢. B. 16,
5.248 (the “OBCA”). The oppression remedy provisions of the OBCA state that where a court is
satistied that the business or affairs of the corporation have been carried on or conducted in a
manner that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of a
shareholder, the court may make an order to rectify the matters complained of (s.248(2)).

[71]1  The Litigation Claim is based on the allegations as set out in the Fresh as Amended

Statement of Claim dated November 14, 2016, In that Claim, the Claimants seek a declaration of

oppressive conduct or damages for oppressive conduct as against Checroune personally, not 148.
The Claimants plead therein that 148 was an agent for Checroune and that Checroune is
personally liable for the actions of 148,

[72] The allegations of improper conduct before the Court are similarly restricted to
allegations about Checroune’s actions. Ahmadi states (and Checroune denies) that Checroune
turned off the lights and the elevators in the building at the Property and that he harassed
subtenants,

[73]1 The onus is on the complainant pleading oppressive conduct to identity the expectation
that he or she claims has been breached by the conduct in question and 1o establish that such
expectations are reasonable: BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R.
460 at para, 70.

[74] The Claimants have not provided any evidence in terms of their reasonable expectations.
Ahmadi states that Checroune never involved the Claimants in the management of 148, never
invited them to a shareholders’ meeting and kept them in the dark about 148’s operations and
{inances. She did not state that this amounted to a breach of a reasonable expectation,

[75] Practically speaking, there were only two shareholders of 148, It defies commercial
reality that a shareholders’ meeting would be called, particularly as the Claimants did not request
a meeting and the parties spoke daily about the business of 14§, Contrary to Ahmadi’s evidence,

20
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Checroune testified that he provided the Claimants with financial information about 148 and
aceess to information in general.

[76] The Claimants argue that the June 22 Agreement created reasonable expectations that
they would gain the associated rights of a 20% shareholder, The Agreement clearly states,
however, that until the Claimants became 100% shareholders of 148, they could not manage the
business, retain profits from the business, or mortgage or sell the business,

[771  In my view, therefore, the Claimants have failed to demonstrate that 148 engaged in
oppressive conduct or breached their reasonable expectations.

Damages

[78] Tor the purpose of damages, the Claimants argue that they reasonably expected that they
would become the owners of the Property. It is appropriate, they submit, to therefore award them
damages in the amount of $4 million, being the difference between the price that they proposed
to pay under the June 22 Agreement and the price the Property ultimately sold for under the
Proposal.

[79] The Claimants have failed to consistently state their reasonable expectations. They have
failed to explain how this remedy is connected to their reasonable expectations pursuant to the
June 22 Agresment or the alleged oppressive conduct of 148, The Claimants’ damages would
only be based on the difference between the price in their agreement and the price the Property
ultimately sold for if the agreement had been for the purchase of the Property. There is no
evidence of this. In fact, the Claimants concluded an agreement to purchase 100% of
Checroune’s shares in 148, not the Property. If oppressive conduct was found, which it was not,
damages would appropriately flow from the failed June 22 Agreement, and would reflect the
impact of the oppressive conduct on the price of 148°s shares.

Disposition
[80] Itis for these reasons the appeal is dismissed,

[81] The parties are encouraged to agree on an appropriate costs award. If unable to do so, [
will receive submissions of not more than three pages in writing, 148 shall submit their
submissions within 30 days, The Claimants shall submit their submissions in response within 20
days thereafter. A Reply, if any, shall be submitted within 10 days thereatter.

2

a & VR, Chiappéua J.

Released: January 24, 2019
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Court File No. 31-2303814
Court of Appeal No.

COURT OF APPEAL FOR ONTARIO

BETWEEN:;:

JAMSHID HUSSAINI and NEELOFAR AHMAD!
Appellants
(Appellants in Appeal)

- and -
1482241 ONTARIQ LIMITED AND CROWE SOBERMAN INC,,
INITS CAPACITY AS THE PROPOSAL
TRUSTEE FOR 1482241 ONTARIO LIMITED

Respondents
(Respondents in Appeal)

NOTICE OF APPEAL

THE APPELLANTS, Jamshid Hussaini and Neelofar Ahmadi, APPEAL to the
Court of Appeal from the order of The Honourable Madam Justice Chiappetta dated

January 24, 2019 (the "Order") made at Taronta.

THE APPELLANTS ASK that the Order be set aside and an order be granted

as follows:

1. an order declaring that the Appellants have a valid trust clabm pursuant to s, 87

of the Bankruptcy and Insolvency Act {"BIA") against 1482241 Ontario Limited ("148™),

2. in the alternative, an order declaring that the Appellants have a constructive trust

claim in respect of the Sale Proceeds of the Froperty (as defined balow);

3. an order declaring that the Appellants’ trust claims rank in priority to the creditors

of 148 in raspect of the Sale Proceads;

37009301.4
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4, an order declaring that the Appellants have a valid unsecured claim for damages
against 148 pursuant to s. 248 of the Business Corporations Act (Ontario) ("Unsecured

Claim");

3, an order for gosts of this Appeal in favour of the Appellants,

THE GROQUNDS QF APPEAL are as follows:

1. In the proposal proceedings of 148, the Appellants appealed the disallowance of
their property claims by Crowe Soberman Inc,, the trustee acting under the proposal of
148 (the "Trustee"). Their unsecured claims filed with the Trustee were aiso deemed to

be disallowed by the Court and, accordingly, were subject to the Appellants’ appeal.

2. The Motion Judge dismissed the Appellants’ appeal based on her conhclusion
that the Appellants do not have trust.¢laims pursuant to s, 67 of the BIA in respect {o the
property located at 240 Duncan Mill in Toronte (the "Property”) ot the sale proceeds
resulling from the sale of the Property ("Sale Proceeds"”). The Motion Judye also

dismissed their appeal of the deemed disallowance of their Unsecurad Claim.

3. The decision of the Motion Judge is a final determination of the Appellants’
aconomic interests. The decision results in a significant loss to the Appellants as it
forecloses the Appellants’' claim to a beneficial interest in the Property and the resulting
Sale Proceeds and negates their ability to recover the $1,200,000 they pald in good
faith to acquire the shares of 148 and a 20% beneficial interest in the Property and their

claim for damages pursuant to the Business Corparations Act (Ontario).

37009301 4
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4. The effect of the Motion Judge's decision is that 148 will have been able to use

the BIA proposal regime to discharge the Appellants' valid trust claims and evade the

ramifications of its wrongful conduct — a result which is both commercially unreasonable

and inequitable.

Express Trust

5. The Appellants respectfully submit that the Motion Judge made the following

errors in finding that the Amended Trust Declaration dated June 22, 2012 (the

"Amended Trust”) did not establish an express trust:

(&)

37008301.4

The Motion Judge erred in law in failing to apply the general principles
for interprating a commercial contract established in Saftva Capital

Carp. v, Creston Moly Corp., 2014 SCC 53,

The Motion Judge erred in falling to consider: (1) the clear language of
the Amended Trust establishing the mutual intention of the parties to
grant the Appellants’ a beneficial interest in the Property; (2) the
objactive evidence avallable to the Court underlying the negotiation and
execution of the Amended Trust; (3) the purpose that the Amended Trust
served in the context of the underlying transaction; and (4) the parties’
mutual avidence that the Amended Trust was to serve as additional
security or protection for the Appellants pending the closing of the

Appellants’ acquisition of the bialance of the shares in 148:

the Motion Judge erred by failing to interpret the Amended Trust in a
manner that accords with comrmercial principles and good business

5EeNse,
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{(d) The Motion Judge improperly relied upon the subjective intention of Alain
Checroune (“Ghecroune”) and the conduct subsequent to the execution
of the Amended Trust as opposed fo the surrounding circumstances

known to the parties at the time of the formation of the contract;

(&) The Motion Judge erred in imposing an implied term to the Amended
Trust that it was rendered moot due to the parties’ failure to close under
the share purchase agreement (“SPA") on October 1, 2015, based on
the fact that: (1) the Amended Trust contains no term or provision to this
effect, and (2) the failure to close was sofely due to the failure of 148 and
Mr. Checroune to resolve all outstanding litigation as of that date as
required by the terms of the SPA. The effect is that the Motion Judge

created a new agreement;

) The Motion Judge erred in ralying upon the Appellants’ evidence that
they did not intend to be minority shareholders or partners with Mr.
Checroune indefinitaly to conclude that they did not Intend to acquire a
beneficial interest in the Property. The Appellants’ uncontradicted
avidence was that they always intended o become owners of the

Property;

(@) The Motion Judge, in assessing the intention of the parties, erred in
disregarding the terms of the SPA that entilled the Appellants to manage

the Property, enter into leases and collect rents;

8. The Appellants respectfully submit that the Motion Judge's conclusion that they
did not have any claim against 148 with respect to any rights anising from the Amended

Trust is: (i) inconsistent with her finding that the Appellants own 20% of the shares of

370083014
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148: and (il) disregards the clear and unambigucus wording of the Amended Trust

which states that the Appellants hold a 20% beneficial interest in the Property;

Constructive Trust

7. The Motion Judge erred in concluding that 148 did not owe an egudable
obligation as trustee to the Appellants in the face of the unambiguous wording of the

Amended Trust,

8. The Motion Judge erred in failing to find that 148 was enriched by (i) its
contravention of the Order of Justice Whitaker dated Qctaber 27, 2014 (the “Injunction
Order") in granting a second morgage in September 2016 on thé Property in the
amount of $1.42 million (the "Second Mortgage"): and (ii) baing able to utilize the
Property and the resulting Sale Proceeds hoth prior to filing its proposal and as the
cantral component to its BIA proposal without regard for the Appellants’ beneficial

interest,

9. The Motion Judge erred in failing to consider the inequitable result that arlses
from the Appellants’ beneficial Intarest being disallowed due to the wrongful conduct of
148 and its principal, including the failure to satisfy a term in the SPA (which was in their

sole control) and their oppressive conduct toward the Appellants and their company;

10. The Motlon Judge erred in failing to consider the inequity resulting from 148
bensfitting from being able to apply the $1.2 million personally paid by the Appellants to
amounis owed by the Appellants’ company, while the Appellants are deprived of their

beneficial interest in the Property and the Sale Proceeds;

37008301 4
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Priority
11, The Motlon Judge erred in finding that, if the Appellants have valid trust claims,
148’s liabilities are properly deducted from the Sale Proceeds prior to any ameunis

being paid to the Appellants;

12, The Motion Judge erred by finding that the Amended Trust creates an obligation
for the Appellants to indemnify 148 as trustee In respect to all of its liabilities despite the
fact that the only party identified in the trust documents as having an obligation to

indemnify was Mr. Checroune;

13, The Motion Judge erred by disregarding the fact that Checroune specifically
agreed to assume responsibility for varous fliabilities of 148, including legal fees,

pursbant to the terms of the SPA.

Unsecured Claim

14, The Motion Judge erred in concluding that Ms, Abmadi's evidence that the
Appellants were: (1) never permitted fo exercise their rights as a 20% shareholder,
including voting on the election of the board of dirsctors or the appolntment of officers of
148; (2) naver invited to shareholders' meetings; and (3) never consulted about 148’s
operations, finances, and expenses, was not sufficlent evidence of their reasonable

expectations as minority shareholders in respect to their oppression claim.

15. The Motion Judge erred in disregarding 148's refusal to allow the Appellants to
participate in the management of the Property, the collection of rents and leasing units
in the building despite the clear terms of the SPA as evidence of 148's oppressive

conduct;

37008301 4
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16, The Motion Judge erred by failing to consider 148's contravention of the

Injunction Order by permitting the registration of the Second Mertgage in datermining

whether oppressive conduct;

17. Such further and other grounds as counsel may advise and this Honourable

Court permit.

THE BASIS OF THE APPELLATE COURT'S JURISDICTION IS:

(a)

(b)

(6)

Section B8{1)(b) of the Courts of Justice Act, R.S.0. 1890 ¢. C43, as
amended, as the order under appeal is a final order of a judge of the
Superior Court of Justice and is not an order referred to in section
19(1)(a) or an order from which an appeal lies to the Divisional Court

under another Act;
Section 193(c) of the BIA, and ieave to appeal is not required; and

In the alternative, if leave {o appeal is required under section 193(e) of
the BIA is required, the Appellants seek leave to appeal and staying the

Order pending disposition of the appeal.

February 1, 2019

37006301.4
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Court File Na. 31-2303814
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BETWEEN;
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Appellants
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- and —

1482241 ONTARIO LIMITED AND CROWE SOBERMAN INC.,
INITS CAPACITY AS THE PROPOSAL
TRUSTEE FOR 1482241 ONTARIO LIMITED
Respondents
(Respondents in Appeal)

APPELLANTS’ CERTIFICATE

The Appellants certify that the following evidence is required for the appeal, in
the Appellants' opinion:

1 Motion Record of the Moving Parties, Neelofar Ahmadi, Jarmshid Hussaini and
Homelife Dreams Reaality Inc. dated September 28, 2018;

2. Motion Record of 1482241 Ontario Limited dated October 26, 2018;

3. Reply Affidavits of the Moving Parties, Neelofar Ahmadi, Jamshid Hussaini
and Homelife Dreams Reality Inc. dated November 13, 2018; and

4, Transcripts of the oral evidence of Neelofar Ahmadi and Alain Checroune
dated December 4 and §, 2018,

February 1, 2019
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1482241 Qatario inc

Analysis of Proposed tnienm Dividends and Distribution ta Debtar analysis as of March X7 2018
Beviewed by Crowe Daferred Disputed Fropesed
Secumd Creditors Amouats Filed Puior 1o Deadline Pol with schedute "A™ Oppozed by Deblor NOTEY NOTE2 Irterim Dividend
1 Caruds voulings s E04,T26 03 Yen No s 804,726 03
2 Canada Revedud siuniy s 187178 Yes Yes Mo . s 387278
Unsecoted Creditocs Amaunis Fifzf Priov Lo Deadline Gupesed by Delitor
3 # Checroune Realty Carperation 5 S53,01808 Yes No o s $53,015 68
2 Aatn Chedioume 3 Lgsnoeeoe Yes No Ho 5 433000000
3 Slatn Cheorouns S 1,a40,000.00 ves Ho He 3 1.430,000.00
4 Abitn Chectaune 5 1Z.000.000 00 Yes to Ho S 12.000,808.00
B3 Affevig Clinie 21 5 SBO,U50.08 Tes Pariaily- See Scheduie NOTEZ 5 ABECSGEE
& Carada Hoidin, S 131832184 Yes Na No 5 L31§32163
T Caruda Holdmg: 3 Yes o Mo E 136,588.65
3 Canacs Ravenue Azency $ Yas Yas tin H
9 Oaiin Agpliad Canada Inc. S Y25 Yes Yas 3
in sy Srswth LR S Yes Yas Yes S
1 GOl Senaizes Conada LP S Yeu Yes Tes ) 5 9574842
2 Gewiing WLG s Yes Yau o s 01,284 89
13 Porth York Family Phys Jistcng 3 ves Yes Yos S SE44242
13 Quathed Slevatar Bepai 5 Yes Yes Yes 5 18247.23
15 fogary S Yes Yes Yes 5 67156
16 Torame Hytha s Yes Yes Ho 5 19%,934.53
17 Treasurer- Qiy of Torante Yes Yac Ha s 3.197.23
18 VY Plueiinng yes Yes Yes S 17men20
Cantingent Craditors Amgunts Flied Prior to Desdline  Admwitted by Crowe  Jpposid by Debtar
1 Chang-Soon Yoo 5 8G0,C00.00 No o
2 Cear Custoe Brokers 3 500,000 Tas Conuifig2nt HNOTER
2 W Life Drearme: Beslny $ 41.730.006.00 Yes Cantingent Yes
4 Iamslad Hussaun 3 42.750.,000.00 Tex Contingent Yes
5 Hexloiar Ahmadi 5 4L750.600.00 Yas Lantingent Yes
518781627 § s 523.118.28
Balance In trust account as of 28-Feh-18 $  4,543,67161
Fire Coge Vinlation Fine 3 (15,000.00)
First and Sacond mortgage seltlement NOTES 5 (5000000}
Blaney {D.Ulmann) invaice Gt 31, 2018 NOTE® 5 {26,006.87
Blaney {0.Ullmann} invoice Jan 31 2019 NOTES S (139,086.61)
Blaney {D.Ullmanm) {ime to Kar 27, 201% NOTE S § {28.350.00%
Alrd@Eertis irevice dar 18, 2615 NGTEE 5 (2510072
Crows Soberman inc. time RMar 22, 3015 NOTEE S @8,A214Y 5 [31150B.66
Propased sntertm dividends NOTE?Z S {622.116.28}
Hofdback for Bisputed by debtor claims NOTE? S (B05,835.07) 5 [1.417,941 35)
Subsotal S 2,903,823.60
Proposed payment ta debtor NOTES S 2,800.000.00

EBQE Net In trust account after above holdback/distdbutior 5 103,823.60

NOTE 1 Clsimanis are ta agree ta be deferred, not parucipate in @ divdend, and agree to the dividend payments
NOTE 2 Claims are te be disaflowed by the Trustee and/or Debtor pursuant to protocol determined by Court
NOTE 3 Partial claim supported per review by Trusteg, balance contingant

NOTE 4 Possible agreemant betwesn claimant and debtor - outstanding

NOTE 5 First and second martgage agreemeat, Court Order autstanding

NOTE 6 To be paid by Court Order

MOTE 7 Actual dividend and holdbacks to be determined by actual results in cotes sbove

MOTE 8 Actuat payment to debitor to be determined by actua! resuits in aotes above
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Court File No, 31-23038 14
ONTARIO
SUPERIOR COURT OF JUSTICR
COMMERCIAL LIST

IN BANKRUPTCY AND INSOLVENCY

THE [TONOURARBLE ) TUESDAY, THE 1271
)
JUSTICE HAINEY ) DAY OF JUNE, 2018

INTHE MATTER OF TIIE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER re PROPOSAL APPROVAL

THIS MOTION, made by Crowe Soberman Inc,, in its capacity as the proposal trustee
(in such capacity, the “Proposal Trustee”™) of 1482241 Ontario Limited (the “Debtor”), for an
order, infer alia, (a) approving the filth report of the Proposal Trustee dated Abril 13, 2018 (the
“Fifth Report”) and the activities of the Proposal Trustee described thercing (b) approving the
sixth report ol the Proposal Trustee dated May 31, 2018 (the “Sixth Report”) and the activitics
of the Proposal "I'vustee described therein; (¢) approving the Company’s proposal dated April 13,
2018, as amended on May 3, 2018 (the “Proposal™); (d) establishing a dispute resolution process
lor any objections raised by the Debtor relating to elaims filed in the proposal; and (e) approving
the fees and disbursements ol the Proposal Trustee, the Proposal Trustee’s counsel, and the

Debtor’s counsel, was heard this day at 330 University Avenue, Toronto, Ontario,

ON READING the Sixth Report of the Proposal Trustee dated May 31, 2018 (the “Sixth
Report™ and the appendices thereto, the fee allidavit of Hans Rizarri sworn May 29, 2018 ((he

“Rizarri Affidavit™), the fee atfidavil of Tan Aversa sworn May 31, 2018 (the “Aversa

40



Affidavit™), und the affidavil of Alain Checroune sworn June 8, 2018, and on hearing the
submissions of counsel for the Proposal Trustee, counsel for the Debtor and such other counsel
as were present, no one appearing for any other person on the service list, although properly

served as appears from the affidavit of service of Miranda Spence sworn June {, 2018, filed,

L THIS COURT ORDERS that the time for service ol the notice of mation and the
motion record is hereby abridged and validated so that this motion is properly returnable today

and hereby dispenses wilh further service thereof,

2. THIS COURT ORDERS that the Tifth Report and the activities of the Proposal Trustee

described therein be and are herchy approved,

3. THIS COURT ORDERS that the Sixth Report und the activities of the Proposal Trustee

described therein be and are hereby approved.

4, THIS COURT ORDIRS that the Amended Proposal be and is hercby approved.

3. THIS COURT ORDERS that any objections raised by the Company to claims liled by

(2

creditors shall be addressed as follows:

(a) the Proposal Trustee will make an initial determination as to whether a claim
ought to be admitted or disallowed, and will advise the Company of s

determination in this regard;

(b) the Company will communicate any objection to the admitted claims to the
Proposal Trustee, in writing, including the basig for the objection, within seven

days of the issuance of the Proposal Trustee’s decision in paragraph (a) above;



(c) the Proposal Trustee will consider the objection raised by the Company, and will
advise the Company and the relevant creditor of its determination of the claim

having regard for the Company’s objection;

{d) if the Proposal Trustee admits a claim after having reviewed the Company’s
objection, the Company may seck to have its objection adjudicated on motion to
the Court gpon posting, with counsel for the Propesal Trustee,-security-Lor cosls
sullicient to cover the relevant-erediter’s—substmmtiahdemmity—costs-associaled
with-the-objectionprocecding; and-—

(e) the Proposal Trustee will work with the Company to schedule any objection
motions, with the goal of minimizing the number of Cowrt attendances required (o

address any such motions,
0. THIS COURT ORDERS that the fees and disbursements of the Proposal Trustee as
deseribed in the Sixth Report and as set out in the Rizarri Affidavit, be and are hereby approved,

and the Proposal Trustee is hereby authorized to pay such fees from the Sale Proceeds.

7. THIS COURT ORDERS (hat the fees and disbursements ol the Proposal Trustee’s
counsel as described in the Sixth Report and as set out in the Aversa Allidavit, be and are hereby

approved, and the Proposal Trustee is hereby authorized Lo pay such fees from the Sale Proceeds,

8, THIS COURT ORDERS that the lees and disbursements of the Debtor’s counsel in the
sum of $75,562.61, be and are hereby approved, and the Proposal Trustee iy hereby authorized to

pay such fees from the Sale Proceeds,
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Graeme Hamilton

From: Emily Y. Fan <efan@lerners.ca>
Sent: February-20-19 10:56 AM

To: Miranda Spence

Cc: ‘David T. Ullmann'

Subject: 148 Ontario re Janodee

Miranda — | advise that the parties have resolved the costs issue for my clients’ September, 2018 motion. 148 Ontario
agrees to pay my clients the sum of $25,000 on account of costs. Would be grateful if the funds could be released to
Lerners LLP in Trust in short order.

Many thanks,

Emily

Emily Y. Fan | Lerners LLP 1 oiney ¢ oo e 7 e dpeet an o by e efan@@lermers, ca | o Adotade S e,
0y L SRt SR PSS O O B R

LERNERS

e
T

You may unsubscribe from certain types of e~-mail messages sent by our firm including promotional e-mails
and newsletters. To unsubscribe, forward this email message to unsubscribe(@lerners.ca.

WARNING:

From time to time. our spam fillers eliminate legitimate email from clients. It your email contains important
instructions, please ensure that we acknowledge receipt of those instructions,

This E-mail contains legally privileged and confidential information intended only for the individual or entity
named in the message. If the reader of this message is not the intended recipient, or the agent responsible to
deliver it to the intended recipient, you are hereby notified that any review, dissemination, distribution or
copying of this communication is prohibited. If this communication was received in error, please notify us by
reply E-mail and delete the original message.

Please consider the environment belore printing this email,


mailto:efan@lemers.ca

Graeme Hamilton
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From: Emily Y. Fan <efan@lerners.ca>
Sent: February-20-19 10:54 AM

To: ‘David T. Ullmann'

Ca Lea Nebel

Subject: RE: 148 - Costs

We accept the offer for 148 Ontario to pay our clients 525k, | will send an email to the proposal trustee, copying you,

asking that the funds be released to us in short order.

Emily ¥, Fan | Lerners LLP | v ot [l fhoiadl 0oy |

i i Conito BT I S B S

LERNERS

From: David T. Ullmann

Sent: February 11, 2019 9:40 AM
To: Emily Y. Fan

Cc: Lea Nebel

Subject: 148 - Costs

Emily,

| have instructions to offer $25,000 to resolve the costs issue,

Regards,
David
Fpey
i { ,1} 1 1 R I s E R SR IR RT I B |
i ‘ ) qi 2 ! FER TR I AN IR L

David T. Ullmann
Partner

416-596-4289 |+ 416-594-2437

W
This communication is intended only for the party to
whom it is addressed, and may contain information

which is privileged or confidential. Any other delivery,
distribution, copying or disclosure is strictly prohibited

efan@lerners.ca | 1o Adciaie shiesn G


mailto:efan@lerners.ca
mailto:efan@lemers.ca
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Graeme Hamilton

From: George Benchetrit «George@chaitons.com>
Sent: April-09-19 12:10 PM

To: Miranda Spence

Subject: FW: Cleaning up 148

Here's the settlement agreement,

George Benchetrit
Partner | Chaitons LLP | Tel: 416,218.1141

From: George Benchetrit

Sent: Wednesday, January 23, 2019 10:27 AM
To: David T. Ullmann

Subject: Re: Cleaning up 148

David,

My clients accept your offer and | understand that the proposal trustee approves of the settlement. | will follow up with
Miranda regarding payment of the settled amount from the funds held by the propasal trustee, which | am hoping can
be done quickly and without further court attendances.

Geaorge Benchetrit
Partner | Chaitons LLP | Tel; 416.218.1141

———————— Original message -~-----—

From: "David T. Ullmann” <DUlImann@Dblaney.com>
Date: 2019-01-22 9:33 AM (GMT-05:00)

To: George Benchetrit <George@chaitons.com>
Subject: RE: Cleaning up 148

George,

Thanks for the fallow up. | confirm that | have instructions to settle the matter of the halance owing under the penalty
provision in the mortgage for 25,000, Each party will bear their own costs. | remind you that since we began debating
this matter the court has released al least two decisions (including one in this matter) which render the position you
have taken in your materials untenable, We are quite contident that the court will not provide any recovery tor your
vlient if this was contested and likely award costs in our favour if this matter were to procead. That being said, the
settlement offer retlects our awareness that nothing is certain and the value to our client in resolving this matter sooner
than fater. fencourage your clients to take the opportunity to resolve this on these terms.

This offer is subject to approval by the Proposal Trustee (who is holding the funds and has 1o release them) .1 am not
anticipating that to he anissue on these terms, buk Fexpect it would become one if any higher amount was sought,

aiven the change in the law.


mailto:George@chaitons.com
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District of: Ontario
Division No. 09 - Toronto
Court No. 31-2303814

Estate No. 31-2303814

In the matter of the proposal of
1482241 ONTARIO LIMITED
of the City of Toronto
in the Province of Ontario

AFFIDAVIT OF NEELOFAR AHMADI

I, Neelofar Ahmadi, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. On June 22, 2012, my business partner, Jamshid Hussaini, and I jointly purchased a 20%

equity interest in 1482241 Ontario Limited (“148”) under a share purchase agreement.

2. Mr, Hussaini and I filed two earlier proofs of claim in this proceeding, and pursuant to
appeals of the denial of those proofs of claim, Justice Chiappetta of the Ontario Superior Court of
Justice issued reasons for decision on January 24", 2019, recognizing our ownership interest in

148 (Exhibit “A”),

3. Among other things, Justice Chiappetta recognized our equity interest in the company, and
concluded at paragraph 53 of Her Honour’s reasons for decision that “The Claimants paid
Checroune $1.2 million for 20% of the shares of 148 in furtherance of their intention as set out in

the June 22 Agreement to acquire 100% of the shares. Today, they own 20% of the shares of a

bankrupt company,” {underlining added]
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4, M Hussaini and Tave therelore entitled fo o 20% share in any remaining monics lelt over

aler creditors have been paid. from T487s lguidated assets,

SWORN BEFORE ME at the Cty of
Toronto. i the Provinee of Ontario on May
e 2019

Cummissioner for Taking Alfidavits
tor ax may e

R ATIMADI

U



Uhis is Exhibit =A7 relerred o in the Alfidavit of Neelalar Ahmadi

sworn May 2, 2019

Comnnessioner for fakane Uidavis tor as e b

NIAL PARIS

(!



CITATION: Hussaini v. Crowe Soberman Inc., 2019 ONSC 642

COURT FILE MO.: 31-2303814 .

ESTATE FILE NO.: 31-2303814
DATE: 20190124

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN BANKRUPTCY AND INSOLVENCY
IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED, OF THE
CITY OF TORONTQ, IN THE PROVINCE OF ONTARIO

BETWEEN:

JAMSHID HUSSAINI AND NEELOFAR
AHMADI

Appellants
—and -
CROWE SOBERMAN INC,, TRUSTEE
ACTING IN THE PROPOSAL OF
1482241 ONTARIO LIMITED (“148™)

Respondent

V.R, CHIAPPETTA J,

Overview

T T T I T R N i I g o N N Bl e T g P g

Craig A. Mills & Ivan Merrow, counsel for
the Appellants Jarghid Hussaini, Neelofar
Ahmadi

Mervyn D, Abramowitz, David T. Ullmann,
& Alexandra Teodorescu, counsel for the
Respondent 1482241 Ontario Limited

Steven L. Graff & Miranda Spence, counsel
for the Respondent Crowe Soberman Inc, in
its capacity as the Proposal Trusiee for
1482241 Ontario Limited

HEARD: December 4 and 5, 2018, January
9, 2019

{11  The ﬁppellzmts, Jamshid Hussaini (“Hussaini”) and Neelofar Ahmadi (“Abmadi”)
(collectively “the Claimants”), appeal the disallowance of their claims in the bankruptey
proposal proceeding of 1482241 Ontario Limited (“148” or the “Debtor”). The Claimants are
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both real estite agents in the Toronto area, They are the principals of Homelife Dreams Reality
Ine,, which is a corporation incorporated pursuant to the laws of Ontario (“Homelife”).

[2]  In 2012, the Claimants wanted to purchase a commercial property located at 240 Duncan
Mill Road in Toronto, Ontario (the “Property™). The registered legal owner of the Property was
148, an Ontario corporation wholly owned by Alain Checroune (“Checroune”) that carried on
business buying, selling and managing commercial properties, 148 held the Property as trustee
for Checroune,

(31 The Claimants attempted to purchase the Property from 148, but were unsuccessful
because of issues with financing and title, In a second attempt to ultimately acquire the Property,
the Claimants entered into an agreement with Checroune to buy 100% of 148’s shares.

[41 By way of Share Purchase Agreement signed on June 22, 2012, the Claimants and
Checroune agreed that Checroune would transfer 20% of the shares of 148 to the Claimants
immediately, and that the balance of the shares would be transferred vpon payment in full, with
an October 1, 2015 cloging date (the “June 22 Agreement”), By way of Amended Trust
Declaration signed on the same day, the Claimants and Checroune agreed that Checroune would
transfer and assign 20% of his beneficial interest in the Property to the Claimants (the “Amended
TnlSt”). B

[5]  The sale of the balance of the shares did not close.

[6] On June 13, 2014, the Claimants commenced an action apainst 148 and Checroune,
seeking in part a declaration that they are beneficial owners of a 20% interest in the Property, A
Fresh as Amended Claim was issved in November 14, 2016, Homelife was added as a party. The
Claimants sought in part a declaration that Checroune’s conduct as alleged therein was
oppressive. This action was stayed when on October 13, 2017, 148 filed a Notice of Intention to
Make a Proposal (the “Proposal Proceedings”) pursuant to s. 67 of the Bankruptcy and
Insolvency Act, R.8.C. 1985, ¢, B-3 (the “BIA™).

[71  Crowe Soberman Inc, was appointed as the Proposal Trustee (the “Proposal Trustee”).
The Proposal Trustee sold the Propetty to an arms-length purchaser at the end of February 2018,
This agreement was approved by the Court on March 16, 2018. 148 submitted a proposal to its
creditors on April 13, 2018, A requisite majority of creditors voted in favour of the proposal at a
meeting held on May 4, 2018, The proposal was also approved by Court on June 12, 2018,

(8]  The Claimants advanced two claims in the Proposal Proceedings: two property proofs of
claim (collectively the “Property Claim™) collectively claiming a 20% beneficial interest in the
Property (or the proceeds from sale) based on the Amended Trust and an unsecured proof of
claim (the “Litigation Claim") seeking damages for lost opportunity and lost profit based on
148’s alleged oppressive conduct, along with legal fees incurred related to the 2014 litigation.

[97  The Proposal Trustee disallowed the Property Claim by way of Notice of Disallowance
dated May 17, 2018,
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[10]  Although the Proposal Trustes has not disallowed the Litigation Claim, Justice Dunphy
ordered that the Litigation Claim may be treated as disallowed for the purposes of this hearing.

[11] The Claimants appeal the disallowances, secking a declaration that both the Property
Claim and the Litigation Claim are valid and enforceable claims in the Proposal Proceedings, For
reasons set out below, I have concluded that the Claimants have failed fo establish a proprietary
interest in the Property either by way of express trust or constructive trust, such that the Property
Claim is neither valid nor enforceable, Further, the Claimants have failed to prove that 148 acted
in a manner that was oppressive to their interests such that the Litigation claim is neither valid
nor enforceable.

Factual Backeround

Negotiation of the June 22 Agreement

[12] By Trust Declaration dated September 21, 2005, 148 held legal title to the Property in
trust as a bare trusiee for Checroune as the beneficiary (the “2005 Trust Declaration™), Pursuant
to the 2005 Trust Declaration, 148 agreed to remit to Checroune all revenue owing from the
Property and Checroune agreed to indemnify 148 for all liabilities relating to the Property.

[13] On February 8, 2012, the Claimants submitted an Agresment of Purchase and Sale to
purchase the Property for $15 million (the “APS”), The Claimants intended to purchase the
Property themselves, without partners. The Claimants were unable to purchase the property as
contemplated by the APS. The Claimants encountered issues with assuming the first mortgage
without a penalty considering a maturity date of October 2015, with a Certificate of Pending
Litigation that was registered against the property and with financing the purchase,

[14] In consultation with their lawyer at the time, the Claimants developed a different way to
achieve their end goal of owning the Property: they would purchase 100% of the shares of 148,
the owner of the property, for $15 million,

[15] On June 6,2012, the Claimants and Checroune entered into a written agreement whereby
the Claimants would purchase Checroune’s shares in 148 (the “June 6 Agreement”). 148 was not
a party to the June 6 Agreement. The June 6 Agreement reads in relevant part:

(@) 148 is the registered owner of the Property and the Property is subject to a
mortgage in the amount of $9 million.

(b)  Checroune will sell the Claimants 36.67% of the issued shares of 148 with the
further 63.33% to be made available by Checroune to the Claimants and to be
transferred after all payments are made.

(c) - The price payable for the purchased shares will be based on the sum of $6 million
as the value of 148 subject to adjustments.

(d)  The Claimants shall pay a deposit of $200,000 and a further sum of $2 million
upon closing,
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[16]

(e)

®

®)

()

()

@

(k)

Closing means 10 days after the Claimants sign the offer. If for any reason the
{ransaction does not close, the offer becomes null and void and the deposit will be
returned to the Claimants,

The Claimants shall have the rights of a 36.67% sharcholder following’closing

- and will be entitled to vote on the election of the board of directors, the

appointment of officers of the corporation and to share in the distribution of the
profits of 148 to the extent of their shareholding,

The Claimants have the right to manage the Property, collect rents and enter into
leases with Cheoroune’s written consent,

" Until the Claimants buy the full 100% of the shares in 148 as contemplated in the

Agreement, they will not be permitted or entitled to manage the business of 148,
retain profits, sell or re-morigage the Property.

Upon payment in full, Checroune will transfer the balance of the shares to the

Claimants,

Any liabilities arising out of matters ocourring on or before the closing date or
from exdsting litigation shall remain the responsibility of Checroune.

The Claimants agree to accept title to the shares subject to the litigation brought
by 214688 Ontario Ltd., provided that Checroune pay all costs related to this

. litigation and any damages resulting from this litigation.

On June 22, the parties amended the June 6 Agreement to reflect the following:

(=)
©)

(c)
(@

()

The Closing Date means Thursday June 21, 2012,

The Claimants agree io purchase only 20% of the issued shares of 148 from

* Checroune for a total of $1.2 million upon closing, $200,000 of which has already

been paid. Upon payment of this sum, Checroune shall transfer to the Claimants
20% of the shares of 148,

The Claimants shall have the rights of a 20% shareholder following closing,

 The Claimants can.thereafler purchase the remaining 80% of the shares of 148

from Checroune. The purchase price for the remainder of the shares shall be $4.8
million (the remaining $13.8 million price adjusted by the $9 million existing
mortgage). The closing date for the transfer of the balance of the shares shall be
October 1, 2015, however, if the property can be refinanced without penalty then
the closing date shall be October 1, 2014,

" Until the Claimants purchase 100% of Checroune’s shares, they will not be

entitled to manage the business of the corporation, retain profits, sell or re-
mortgage the property owned by the business.
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63} The litigation shall be finally resolved by the date of the transfer of the balance of
shares,

[17] On June 21, 2012, the Claimants paid Checroune $1 million, in addition to the $200,000
deposit previously paid on June 6, 2012,

(18] On June 21 and 22, 2012 a number of documents were exchanged between the parties
including:

(a) A director’s resolution, signed by Checroune ag sole director of 148, transferring
20% of his shares in 148 to the Claimants,

(b)  Share Certificates in respect of 20% of the shares of 148,

(c) An Undertaking signed by Checroune to sell the remaining 80% of the shares to
the Claimanis, and

(dy  The Amended Trust Declaration.

[19] The Amended Trust Declaration amends the 2005 Trust Declaration wherein 148 as legal
title-holder to the Property granted Checroune a 100% beneficial interest in the property. The
Amended Trust assigns 20% of Checroune’s beneficial interest in the Property to the Claimants,
The Amended Trust Declaration was not registered on title and not referenced in the June 22
Agreement,

Subsequent Disputes between the Claimants and Checroune

[20] Subsequent to the June 22 Agreement, the Claimants began to lease the 6th floor of the
Property from 148 as office space for Homelife. In or about June 2014, the Claimants came to
believe that Checroune intended to sell the Property to another purchaser. This prompted them to
commence the 2014 Litigation. The Claimanis state that in August 2014, Checroune began a
campaign of intimidation and harassment so that they would no longer wish to purchase the
balance of the shares, They allege that Checroune turned off the lights, elevators and heating
during business hours and canceled valid access cards and parking passes. Checroune denies that
he engaged in such conduet. There is no third-party evidence before the Court.

[21] In October 2014, 148 terminated Homelife’s tenancy, alleging that it breached the terms
of its leage with 148 by not obtaining Checroune’s consent prior fo entering into sublease
agreements, The Claimants deny this.

[22] On OQctober 27, 2014, Justice Whitaker granted an injunction order restraining 148 and
Checroune from disrupting Homelife’s business as well as from selling, mortgaging,
encumbering or dealing with the Property or shares in 148 without the Claimants’ consent.
Checroune nonetheless obtained a second mortgage on the Property, which was registered on
title on September 21, 2016, without the Claimants’ knowledge,
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[23] On October 1, 2015, Checroune tendered to the Claimants in an effort to close the
transfer of the remaining 80% of the shares. The Claimants refused to close. Their position is that
they did not close on the purchase of the remaining 80% of the shares because Checroune failed
to discharge the Certificate of Pending Litigation from title to the Property, as required by the
June 22 Agreement. The Claimants did not attempt to extend the closing date and did not waive
that condition of closing,

(241 In July 2016, Homelife left the Property and was no longer a tenant of 148,
148°s Banlruptcy

[25] On October 13, 2017, 148 commenced restructuring proceedings by filing a Notice of
Intention to Make a Proposal, Crowe Soberman Inc. was appointed as trustee with respect to the
proposal,

[26] On November 3, 2017, the Court authorized the Proposal Trustee to sell the Property in
accordance with a court-approved sale process, The Court expressly stated that its authorization
did not determine the validity or enforceability of the agreements to which the Claimants were a
party with Checroune.

[27] At the end of February 2018, the Proposal Trustee entered into an Agreement of Purchase
and Sale with respect to the Property with an arms-length purchaser. This agreement was
approved by the Court on March 16, 2018. The approval order provided that the sale proceeds
should be held by the Proposal Trustee in trust.

[28] On April 13,2018, 148 submitted a Proposal to its creditors.

[29] On April 25, 2018, the Claimants advanced the following claim in the Proposal
Proceedings, which is subject to this appeal:

Two property proofs of claim collectively claiming a 20% beneficial interest
(15% for Hussaini and 5% for Ahmadi) in what are now proceeds from the sale of
the Property based on the language of the Amended Trust Declaration (the
Property Claim),

[30] On May 3, 2018, the Claimants advanced the following claim in the Proposal
Proceedings, which is also subject to this appeal:

Two unsecured proofs of claim seeking damages in the amount if approximately
$42 million (the Litigation Claim).

[31] On May 4, 2018, a requisite majority of creditors voted in favour of the Proposal. The
Claimants did not vote as their claims were treated as contingent claims,

[32] On June 12, 2018, the Proposal was approved by the Court. The Claimants did not
oppose the approval of the Proposal or appeal the order approving it.
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[33] For the purposes of this appeal, the Claimants have reduced their Litigation Claim from
42 million to 4 million, being the difference between the price they offered for the Property
under the June 22 Agreement ($15 million) and the price the Proposal Trustee secured for the
Property in the sale concluded in the Proposal ($19 million).

Jssues
[34] The parties agree that this appeal presents to the Court the following issues:

(1) Do the Claiments each have a trust claim against 148 pursuant to 5.67 of the BIA
in respect of the Sale Proceeds of the Property currently held by the Proposal
Trustee in trust?

(2)  Should the Court find that a constructive trust arose benefitting the Claimants in
respect of the Sale Proceeds of the Property currently held by the Proposal
Trustee in trust or in respect of the $1.2 million paid by them to Checroune?

(3)  If the Claimants each have trust claims with respect to the Sale Proceeds, what
priority, if any, should be afforded to those trust claims?

(4) Do the Claimants have an unsecured claim for damages against 148 with respect
to the breaches alleged in the Litigation Claim?

Analysis

1. Do the Claimants each have a trust claim against 148 pursuant to 5.67 of the BIA in
respect of the Sale Proceeds of the Property currently held by the Proposal Trustee in
Irust?

[35] 1have concluded that the Claimants do not have a trust claim against 148 pursuant to s.67
of the BIA in respect of the proceeds of the Property currently held by the Proposal Trustee in
trust,

[36] The Claimants agsert that the language of the Amended Trust created an express trust.
The Amended Trust states that Checroune transfers and assigns 20% of his 100% beneficial
interest in the Property to the Claimants. Despite this language however, it cannot be said that
there was swufficient certainty of inlention to create a trust with respect to the Property. The
language of the 2012 Amended Trust Declaration must be interpreted contextually, considering
the whole of the circumstances, including the factual matrix within which it was made and the
conduct of the parties thereafter: Antle v. Canada, 2010 FCA 280, 413 N.R. 128, leave to appeal
refused, [2010] S.C.C.A. No. 462 at paras. 11-14,

Law of Expréss Trust

[37] Certainty of intention is one of the three certainties necessary to create a lrust. In order
for a trust to have certainty of intention, the language used muist show that the settlor intended
that the recipient must hold the property on trust for the benefit of the beneficiary: Donovan
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W.M. Waters, Warters' Law of Trusts in Canada, 4th ed (Toronto: Carswell, 2012) at 140,
However, there i3 no magic in the word “trust”, Intention is a matter of substance over form, and
language alone cannot create a trust: Willis (Litigation Guardian of) v. Willis Estate (2006), 23
E.T.R (3d) 292 (Ont. 8.C.].), affirmed, 2007 QNCA 552, 33 E.T.R. (3d) 187. It is important to
interpret the words of a document purporting to create a trust in context, As stated by the Federal
Court of Appeal in Antle at para, 12: “A test that requires one to look at all of the circumstances,
and not just the words of the trust deed, is an approach that appears to have been adopted by
Canadian courts generally.”

[38] 'The other two certainties are certainty of object and certainty of subject~matter. Certainty
of object is the requirement that the beneficiary of the trust must be ascertainable. Certainty of
subject-matter is the requirement that the property to be held on trust must be clearly identifiable
at the time the trust comes into existence. The beneficial interest which each beneficiary should
have in that property must also be clearly identifiable. These certainties are required so that
trustees, courts, and settlors can be sure that a trust is being properly adminisirated according to
its terms.

Application .

[39) 148 submiis that the Claimants have failed to salisfy their onus in proving certainty of
subject matter. It notes that the Amended Trust refers to the Property including Assets such as
chattels, {ixtures, equipment, and leases and remtal agrcements, This, it argues, is not only
ambiguous in and of itself but is also inconsistent with the property the Claimants set out to
acquire, namely 100% of the shares of 148. I disagree. The Amended Trust agreement adopts the
definition of the Property in the 2005 Trust Agreement and provides further certainty of subject-
matter in terms of what a proprietary interest in the Property would include. It is not inconsistent
with the Claimants’ intended ownership of 100% of the shares of 148, as 148 holds legal title to
the Property and its assets,

[40] 148 further submits that the Claimants have not demonstrated certainty of intention to
create a trust with respect to the Property. The Claimants’ position is that they have discharged
this burden, They submit that the explicit language of the Amended Trust is the best evidence in
determining certainty of infention, Certainty of intention is satisfied, it is argued, by the
unambiguous language of the Amended Trust, which clearly assigns 20% of Checroune’s
beneficial interest in the Property to the Claimants, I disagree.

[41] Certainty of intention relates to a clear intention that the trustee should hold property for
the benefit of someone else, No particular form of words is required or determinative: Willis
(Litigation Guardian of) v, Willis Estafe, 2007 ONCA 552, 33 E.-T.R. (3d) 187 at para. 2, In this
case, it is important to consider the language of the 2012 Amended Trust Declaration
contexfually with the parties’ stated and consistent intention for exccuting the Amended Trust
and their conduct thereafter,

[42] The Claimants’ intent was always to own the Property outright. They had no intention to
be joint owners of the Property with Checroune., Checroune’s intent was always to sell the
Property outright, He had no intention to sell only part of the Property.
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[43] 1t was only when the Claimants were unable to purchase the Property that they tumed
their efforts to owning 100% of the shares of 148. The Claimants had no intention to be minority
shareholders of the business of 148. They did not want any partners. They wanted to own 148
outright so they could ultimately own the Property. Checroune’s intent was always to sell 100%
of his shares of 148. He had no intent to work with a minority shareholder, If he could not sell
the Property outright, he wanted to sell all of the shares of 148,

[44] Ahmadi testified that the Claimants’ lawyer put togsther the strategy to purchase 100% of
Checroune’s shares in 148 because the Claimants wanted to own the Property but were unable to
purchase it outright. The parties intended that the Claimants would acquire 100% of the shares of
148 for $15 million, The share transaction was subsequently structured so the Claimants initially
acquired 36,67% of the shares (later amended to 20% of the shares) and were obligated to
purchase the balance at a later date, to be transferred upon further payment. On cross
examination, Ahmadi admitted that the parties made this arrangement because the Claimants
could not obtain financing to purchase 100% of the shares outright, considering the Certificate of
Pending Litigation registered on the Property. The share purchase was therefore structured in two
tranches, but it was always the parties’ shared intention that Checroune would sell 100% of his
shares in 148 to the Claimants,

[45) It was in this context, upon the purchase of the first 20% of the shares and prior to the full
completion of the intended share purchase, that the Amended Trust was executed.

[46] Ahmadi testified that the Claimants did not understand the details of the documents and
did not understand the specifics relating to the Amended Trust, including the differences between
beneficial and legal interests. Her evidence is that the Claimants understood that the purpose of
the Amended Trust was “to protect our interest and to become the owners.” It provided a
measure of security to ensure that Checroune did not sell the Property without the Claimants’
knowledge, pending the completion of the sale of the remaining shares pursuant to the June 22
Agreement, It therefore further served as an incentive to Checroune to comply with his
obligations as defined in the June 22 Agreement in facilitating the sale of the remaining shares,

[47] Ahmadi described the Amended Trust as “extra security” to protect the Claimants’
interests in ultimately acquiring 100% of the shares of 148 and, as a result, 100% of the Property.
There i no evidence to suggest that at the time of the Amended Trust, the Claimants intended to
receive a 20% proprietary or beneficial interest in the Property. Rather, the evidence is that the
Claimants intended the Amended Trust to serve as securily towards the close of the sale of the
remaining 80% of the shares, and nothing more.

[48] Similarly, Checroune’s evidence is that the Amended Trust was intended to act as
“security” or to provide “additional security” pending the intended transfer of the remaining 80%
of the shares. He states that he never intended to convey any part of the Property until the
Claimants paid in full for 100% of the shares as contemplated by the June 22 Agresment.

[49] The parties’ stated shared intention in creating the Amended Trust is demonstrated by
their conduct subsequent its execution, At no time did the parties act in a manner consistent with
the Claimants’ enjoying a beneficial interest in the Property. For over three years, the Claimants
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did not contribute to the ongoing expenses related to the Property, including maintenance and
any payments toward the existing $9 million mortgage, despite the obligation of the beneficial
owner pursuant to the 2005 Trust Declaration to indemnify 148 for all Habilities relating to the
Property. Similarly, at no time did the Claimants receive & share of profits derived from the
Property, despite 148’s obligation pursuant to the 2005 Trust Declaration to remit all revenue
owing from the Property to the beneficial owner. Significantly, this conduct is also consistent
with the parties’ intention ag reflected in the June 22 Apgreement that until the Claimants
purchased 100% of Checroune's shares, the Claimants would not be entitled to retain profits.

[50] The parties’ demonstrated conduct fails to indicate the Amended Trust was intended to
transfer a partial proprietary interest. Rather, it underscores their stated intention that the
Amended Trust was intended fo protect the Claimants® contractual agreement with Checroune to
complete the purchase of the remaining shares,

[51] For these reasons, I have concluded the Amended Trust does not constitute an express
trust as the Claimants have not demonstrated that there was certainty of intention,

The Amended Trust post-October 2015

[52] The transfer of the remaining shares a3 intended by the parties and contracted by the June
22 Agreement did not close on October 1, 2015, 1 agree with 148 that the Amended Trust,
intended by the parties to secure the closing, is therefore rendered moot as of October 2015 as
there is nothing more to secure,

[53] The Claimants paid Checroune $1.2 million for 20% of the shares of 148 in furtherance
of their intention as set out in the June 22 Agreement to acquire 100% of the shares. Today, they
own 20% of the shares of a bankrupt company. At no time did they wish to own only 20% of the
shares. The Claimants may have legal recourse against Checroune in this regard as a party to the
June 22 Agreement. They do not have a claim against 148, however, with respect to any rights
arising from the Amended Trust.

2, Should the Court find that a constructive trust arose benefitting the Claimants in respect
of the Sale Proceeds of the Property currently held by the Proposal Trustee in trust or in
respect of the §1.2 million paid by them to Checroune?

[54] In the aliernative, the Claimants submit that a constructive trust ought to be imposed over
the sale proceeds in order to recognize their beneficial interest, It is their position that unless this
remedy is applied, 148 and its creditors will be unjustly enriched at the Claimants’ expense.

Law of Constructive Trust

[55] A constructive trust arises by operation of law as a means for equity to combat behaviour
that is contrary to good conscience. It is a remedy for unconscionable transactions: Soulos v.
Korlontzilas, [1997] 2 S.C.R. 217 at paras, 18, 32, 45, Constructive trusis can arise in many
circumstances, including to remedy an unjust enrichment; or to confiscate profits flowing from a
wrong,
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[S6] The Claimants advance arguments based on both circumstances, They claim that 148 has
been unjustly enriched, and that 148 has wrongfully breached an equitable duty to them and
profited as a result.

[57] The elements of an unjust enrichment claim are: a benefit to one party, & corresponding
deprivation to the other, and no juridical reason for the transfer of value: Kerr v, Baranow, 2011
SCC 10, [2011] 1 S.C.R. 249 at para. 32. The enrichment must correspond with a deprivation
from the plaintiff. The purpose of the unjust enrichment doctrine i3 to reverse unjust transfers.
Accordingly, it must first be determnined whether wealth has moved from the plaintiff to the
defendant: Professional Institute of the Public Service of Canada v. Canada, 2012 SCC 71,
[2012] 3 S.C.R. 660 at paras, 151-152, In order for a constructive trust to arise to remedy the
unjust enrichment, monetary damages must be inadequate to compensate the plaintiff, and there
must be & link between the benefit alleged to have been provided and the property over which the
constructive trust is claimed: Peter v. Beblow, [1993] 1 S.C.R. 980 at para. 31.

[58]  The Supreme Court in Soulos at para. 45 outlined four conditions that should generally
be satisfied in order for a constructive trust based on wrongful conduct to arise:

(1) The defendant must have been under an equitable abligation, that is, an obligation
of the type that courts of equity have enforced, in relation to the activities giving
rise to the asgets in his hands;

(2) ~ The asgets in the hands of the defendant must be shown to have resulted from
deemed or actual agency activities of the defendant in breach of his equitable
obligation to the plaintiff;

(3)  The plaintiff must show a legitimate reason for seeking a proprietary remedy,
either personal or related to the need to ensure that others like the defendant
- remain faithful to their duties; and

(4)  There must be no facts which would render the imposition of a constructive trust
' unjust in all the circumstances of the case.

Application

[59] The Claimants argue that 148 has been enriched by its breach of its duty as trustee to the
Claimants. They argue that it has vtilized the Property for its own benefit both prior to and after
the filing of the Notice of Intention to Make a Proposal without regard to the Claimants’
beneficial interest in the Property. This position, however, presumes that the Claimants enjoy &
beneficial interest in the Property. For the reasons outlined above, I have concluded that they do
not, 148 does not owe an equxtable duty as trustee to the Claimants, Therefore, the ﬁrst condition
outlined by the Supreme Court in Soulos is not met,

[60] The Claimants further argue that 148 has been unjustly enriched to the extent that
Checroune used the $1.2 million he received from the Claimants to satisfy amounts purportedly
owed by Homelife to 148, This submission confuses the various contractual relationships of the
Claimants, Homelife, Checroune and 148. The payment by the Claimants of $1.2 million was
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made to Checroune pursuant to the June 22 Agreement. If there is an enrichment, it is to
Checroune personally. Neither Homelife nor 148 were parties to the contract pursuant to which
the Claimants paid Checroune the $1.2 million.

[61] The Claimants submit that they have been deprived of the funds they paid in good faith in
furtherance of their intention to acquire 100% of the shares of 148, the security they relied upon
in the form of the Amended Trust and any benefits agreed upon in the June 22 Agreement.
Again, if there is a deprivation it is at the hands of Checroune personally and not 148, The
Claimants’ alleged deprivation does not correspond to 148’s alleged enrichment.

[62] Finally, the Claimants argue that there is no justification at law for 148 to retain “these
benefits”, For reasons noted above, however, it cannot be said that 148 was enriched as a non-~
party to the June 22 Agreement.

3, Ifthe Claimants each have lrust claims with respect to the Sale Proceeds, what priority,
if any, should be afforded o those trust claims?

[63]1 1 have concluded that the Claimants do not have trust claims with respect to the sale
proceeds. 1 will nonetheless analyze the issue of priority, in case I am incorrect in this
conclusion.

[64] The Claimants argue that if it is found that the Amended Trust grants them a proprietary
interest, they are entitled to 20% of the sale proceeds, excluding all amounts paid under the
Second Mortgage and any amounts paid to 148 and its counsel under the Proposal.

[65] 148 argues that if it is found that the Claimants are beneficiaries in accordance with the
Amended Trust, 148’s liabilities in respect of the Property are properly deducted from the sale
proceeds before any residual benefit is paid to the Claimants or Checroune,

[66] I agree with 148. The 2005 Trust Declaration provides that 148 holds legal title to the
Property as bare trustee for Checroune, who holds the entire beneficial interest in the Property. It
further states that Checroune as beneficiary shall fully indemnify 148 as trustee from all
liabilities, obligations, claims, charges, encumbrances and responsibilities, as well as all costs
and expenses in connection with the Property including legal expenses. These terms were not
altered in the Amended Trust, The terms of the trust itself are such that the Claimants do not
have a right to the sale proceeds until 148’s obligations are otherwise satisfied.

[67] This is consistent with the nature of a beneficiary’s rights fo the trust property. The
beneficiary has no rights over the trust property, only rights over the trustee’s actions with regard
to the trust property. The trustee is the legal owner of the trust ptoperly, and has the rights
necessary to direct trust assets to pay trust creditors. A trustee further has a right to reimburse
himself or herself out of trust assets, For that purpose, frustees have priority as against
beneficiaries in the trust property: Lionel Smith, “Trust and Patrimony”, (2009) 28 ETPJ, 332.

[68]  Where a trust directs that the trustee should make certain payments to a beneficiary, the
beneficiary usually receives that benefit subject to deductions for the expenses of the trust
property. This issue commonly arises in cases where there is a dispute between successive
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beneficiaries about from where trust expenses should be deducted. If a beneficiary is entitled to
the income produced by trust capital for life, for example, they uvsually receive that income
subject to deduction for ordinary, recurring expenses such as repairs or property taxes. Major
occasional improvements or expenditures are usually paid out of the trust capital, which may be
subject to the beneficial interest of a different beneficiary. In all cases, it is always open to the
settlor to dictate how the trust expenses are to be paid: Waters’ Law of Trusts in Canada at 1028,

[69] If the Claimants are beneficiaries under the Amended Trust therefore, the nature of the
Claimants’ rights are such that 148g liabilities are deducted from the sale proceeds before any
residual benefit is paid to the Claimants or Checroune, To do otherwise would be to ignore the
express languape of the Amended Trust and grant a priority contrary to that recognized in law.

4. Do the Claimants have an unsecured claim for damages against 148 with respect to the
breaches alleged in the Litigation Claim?

[70]  As shareholders of 148, the Claimants are permitted to apply for a court order under the
oppression remedy provisions of the Business Corporations Act (Ontario), R.S.0. 1990, c. B. 16,
3.248 (the “OBCA”). The oppression remedy provisions of the OBCA state that where a court is
satisfied that the business or affairs of the corporation have been carried on or conducted in a
manner that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of a
shareholder, the court may make an order to rectify the matters complained of (3.248(2)).

(711 The Litigation Claim is based on the allegations as set out in the Fresh as Amended
Statement of Claim dated November 14, 2016. In that Claim, the Claimants seck a declaration of
oppressive conduct or damages for oppressive conduct as against Checroune personally, not 148.
The Claimants plead therein that 148 was an sgent for Checroune and that Checroune is
personally liable for the actions of 148,

[72] The allegations of improper conduct before the Court are similarly restricted to
allegations about Checroune’s actions. Ahmadi states (and Checroune denies) that Checroune
turned off the lights and the elevators in the building at the Property and that he harassed
subtenants, -

[73]1 The onus is on the complainant pleading oppressive conduct to identify the expectation
that he or she claims has been breached by the conduct in question and to establish that such
expectations are reasonable: BCE Inc. v. 1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R,
460 at para, 70,

{74] The Claimants have not provided any evidence in terms of their reasonable expectations,
Ahmadi states that Checroune never involved the Claimants in the management of 148, never
invited them to a shareholders’ meeting and kept them in the dark about 148’s operations and
{inances. She did not state that this amounted to a breach of a reasonable expectation.

[75] Practically speaking, there were only two shareholders of 148, It defies commercial
reality that a shareholders’ meeting would be called, particularly as the Claimants did not request
a meeting and the parties spoke daily about the business of 148, Contrary to Ahmadi’s evidence,
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Checroune testified that he provided the Claimants with financial information about 148 and
access to information in general,

[76] The Claimants argue that the June 22 Agreement created reasonable expectations that
they would gain the associated rights of a 20% shareholder. The Agreement clearly states,
however, that until the Claimants became 100% sharcholders of 148, they could not manage the
business, retain profits from the business, or mortgage or sell the business.

[77] In my view, therefore, the Claimants have failed to demonstrate that 148 engaged in
oppressive conduct or breached their reasonable expectations.

Damages

[78] Tor the purpose of damages, the Claimants argue that they reasonably expected that they
would become the owners of the Propetty. It is appropriate, they submit, to therefore award them
damages in the amount of $4 million, being the difference between the price that they proposed
to pay under the June 22 Agreement and the price the Property ultimately sold for under the
Proposal.

{79] The Claimants have failed to consistently state their reasonable expectations, They have
failed to explain how this remedy is connected to their reasonable expectations pursuant to the
June 22 Agreement or the alleged oppressive conduct of 148. The Claimants’ damages would
only be based on the difference between the price in their agreement and the price the Property
ultimately gold for if the agreement had been for the purchase of the Property. There is no
evidence of this. In fact, the Claimanis concluded an agreement to purchase 100% of
Checroune’s shares in 148, not the Property. If oppressive conduct was found, which it was not,
damages would appropriately flow from the failed June 22 Agreement, and would reflect the
impact of the oppressive conduct on the price of 148’s shares,

Dispogition
[80] It is for these reasons the appeal is dismissed.

[81] The parties are encouraged to agree on an appropriate costs award. If unable to do so, I
will receive submissions of not more than three pages in writing, 148 shall submit their
submissions within 30 days. The Claimants shall submit their submissions in response within 20
days thereafter. A Reply, if any, shall be submitted within 10 days thereafter,

orehd,

a (} V.R. Chiappetta J.

Released: January 24, 2019
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APPENDIX “H”



148 Ontario Clafims Register

Secured Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe Opposed by Debtor
1 Caruda Holdings S 804,726.03 No Yes No
2 Canada Revenug Agency S 3,872.76 Yes Yes Yes
Unsecured Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe Oppased by Debtor
1 A Checroune Realty Corporation S 553,015.28 No Yes No
2 Alain Checroune s 4,350,000.00 No Yes No
3 Alain Checroune S 1,440,000.00 No Yes No
4 Alain Checroune S 12,000,000.00 No Yes No
5 Allevio Clinic #1 S 486,050.06 No Yes Partially- See Schedule
6 Caruda Holdings S 1,318,321.64 Na Yes No
7 Caruda Holdings S 136,588.65 No Yes No
8 Canada Revenue Agency S 17,699.61 Yes Yes Yes
S Daikin Applied Canada Inc. S 12,353.68 Yes Yes Yes
10 Devry Smith LLP S 128,153.49 Yes Yes Yes
11 GDi Services Canada LP S 95,746.42 Yes Yes Yes
12 Gowling WLG S 401,284.83 Yes Yes Yes
13 North York Family Physicians Holdings Inc. S 46,442.42 Yes Yes Yes
14 Quallied Elevator Repair S 18,247.23 Yes Yes Yes
15 Rogers 5 871.56 Yes Yes Yes
16 Taronto Hydro S 198,934.53 Yes Yes Yes
17 Treasurer- City of Toronto S 3,187.25 Yes Yes Yes
18 YYZ Plumhbing S 17,860.20 Yes Yes Yes
Caontingent Creditors Amounts Proven Filed Prior to Deadline Admitted by Crowe QOpposed by Debror
1 Chang-Soon Yoo S 800,000.00 No No Mo
2 Clear Custom Brokers s 500,000.00 No Yes Contingent
3 Home Life Dreams Realty S 42,750,000.00 No Yes Contingent Yes
4 Jjamshid Hussaini S 42,750,000.00 No Yes Contingent Yes
5 Neelofar Abmadi s 42,750,000.00 No Yes Caatingent Yes

89



IN THE MATTER OF THE PROPOSAL OF 1482241 ONTARIO LIMITED,
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

Court File No. 31-2303814
Estate No. 31-2303814

36038193.1

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
(IN BANKRUPTCY AND INSOLVENCY)

Proceedings commenced at Toronto

MOTION RECORD
(returnable May 24, 2019)

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Steven L. Graff (LSUC # 31871V)
Tel: (416) 865-7726

Fax: (416) 863-1515

Email: sgraff@airdberlis.com

Miranda Spence (LSUC # 60621M)
Tel: (416) 865-3414

Fax: (416) 863-1515

Email: mspence@airdberlis.com

Lawyers for Crowe Soberman Inc. in its capacity as the proposal
trustee of 1482241 Ontario Limited


mailto:sgraff@airdberlis.com
mailto:mspence@airdberlis.com

