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In the face of evolving market challenges, the apparel 
industry has seen a significant uptick in merger and 
acquisition (M&A) activity in recent years. Strategic 
buyers are increasingly swooping in to seize 
opportunities, and now, thanks to the new federal 
income tax law, they might have further incentive. 
H.R. 1, commonly known as the Tax Cuts and Jobs 
Act (TCJA), expands bonus depreciation, potentially 
providing robust tax benefits for buyers when 
transactions are structured as asset purchases.

Changes to 
bonus depreciation
Before the TCJA was enacted in late 2017, 
Section 168(k) of the Internal Revenue 
Code (IRC) permitted businesses to 
immediately deduct bonus depreciation 
on newly acquired “qualified property” 
(generally, tangible property except 
land and buildings) in the amount of 50 
percent of the property’s cost basis. 
Bonus depreciation was not allowed 
for used property, though. Thus, when 
a buyer acquired an existing business 
that already was using its assets in its 
operations, the buyer could not claim 
bonus depreciation on those assets.

The TCJA increases the amount of 
bonus depreciation to 100 percent for 
qualified property placed in service after 
Sept. 27, 2017, as long as the taxpayer had 
not entered into a written binding contract 
to acquire the assets prior to Sept. 27, 2017. 
The bonus depreciation percentage will be 
reduced by 20 percent annually beginning 
in 2023, until it phases out completely in 
2027. The law also expands the definition of 
qualified property to include used property 
as long as the acquiring taxpayer had not 
previously used the acquired property and 
the property is not acquired from a related 
party. With apparel company transactions 
often including sewing, knitting, tufting, and 
similar machines that account for a large 
chunk of the purchase price, the tax impact 
can prove substantial.
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Potential impact 
on transactions
The expansion of bonus depreciation 
to include used property could prompt 
buyers to structure transactions as actual 
or “deemed” asset purchases under IRC 
Section 338(h)(10) or Section 336(e), rather 
than as stock acquisitions. The structure 
change would allow them to immediately 
deduct a large portion of the purchase 
price, as well as possibly generate net 
operating losses (NOLs) in the year of 
acquisition that could be carried forward 
(subject to limitations). The possibility of 
immediate expensing of certain kinds of 
tangible assets also could affect capital 
expenditure decisions.

Buyers and sellers should examine corporate 
acquisition transactions to determine 
whether a taxable asset sale or deemed 
taxable asset sale might be feasible without 
creating an undue incremental tax cost for 
the selling shareholders. The benefits of 
such a sale also could apply to a target C 

corporation that has NOLs that can shield 
its corporate level gain and could result 
in additional purchase price. The nontax 
considerations related to an actual asset 
transfer, such as the need for contractual 
assignments or title transfers, could make 
an asset sale impractical, though, unless 
the acquisition can be accomplished as a 
deemed asset acquisition for tax purposes.

The acquisition of an interest in a wholly 
owned limited liability company (LLC) that 
is a disregarded entity makes the LLC 
a partnership for tax purposes. In that 
case, the buyer is deemed to purchase 
an interest in each of the LLC’s assets, 
similarly producing a cost basis that would 
appear to qualify for immediate expensing 
as bonus depreciation.

If a partnership converts to a single-member 
entity, the remaining owner takes a cost 
basis in the portion of the assets attributable 
to the interest purchase. Alternatively, if a 
new owner acquires a 100 percent interest 
in a partnership, terminating the partnership, 
the new owner is treated as purchasing the 
assets, resulting in a cost basis for those 
assets. The acquisition of a 100 percent 
interest in a partnership or LLC is deemed to 
be an asset purchase that also would appear 
to qualify for full expensing of the tangible 
assets acquired. 

The current view of 100 percent expensing 
appears to not apply to Section 743(b) 
basis adjustments applicable to certain 
transfers of partnership interest. Additional 
questions regarding the availability of 
immediate expensing arise in other M&A 
transactions that result in stepped-up basis 
of qualified property.
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Come prepared
The apparel industry is likely to continue the trend toward consolidation, 
and the new bonus depreciation rules make immediate expensing and 
purchase price allocations more critical than ever. Deal participants 
should consult with their tax advisers when considering whether an 
acquisition will result in immediate expensing of the acquired assets.
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