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Most tax-exempt health care organizations are facing significant challenges with the new unrelated 
business taxable income (UBTI) rules under legislation known as the Tax Cuts and Jobs Act, which 
was signed into law on December 22, 2017. It is anticipated that many exempt health care 
organizations are likely to pay more UBTI tax than ever before under the new regime. At the same 
time, these organizations will need to address more complicated and complex reporting and 
recordkeeping requirements. This article briefly describes the provisions of the tax act related to 
UBTI and presents five tax planning considerations that exempt health care organizations may want 
to incorporate into their strategic tax plan. 

Siloing of Unrelated Trades or Businesses – Internal Revenue Code Section 512(a)(6) 
The new siloing provisions of the tax act require exempt organizations with more than one unrelated 
trade or business to calculate taxable income and losses separately for each trade or business. The 
losses from one unrelated trade or business can no longer offset the taxable income from another 
trade or business activity. The provision is effective for tax years beginning after December 31, 2017. 

While the Internal Revenue Service (IRS) has added the computation of UBTI for separate trades or 
businesses to its “2017-2018 Priority Guidance Plan,” we are now well into the second quarter of 
2018 and no guidance has been provided. Because this provision represents such a significant 
departure from previous law, and because no additional guidance has yet been issued, on April 17, 
2018, the American Institute of CPAs (AICPA) requested that Treasury and Congress delay the 
effective date of the siloing provision for one year. As explained by the AICPA, “While a discrete 
trade or business, such as a pharmacy or laboratory, is somewhat identifiable, there is uncertainty 
over specific identification of other activities that may constitute separate trades or businesses, such 
as investments in partnerships and tiered partnerships.” Taxpayers and tax practitioners need time to 
upgrade software packages and internal recordkeeping practices to track the appropriate information 
as well as time to calculate and make accurate estimated tax payments. 

Limitation on Net Operating Losses – Internal Revenue Code Section 172 
Further complicating the UBTI calculations are the new rules regarding the use of net operating 
losses (NOLs). In addition to being able to offset income from an unrelated trade or business only 
with losses arising from that particular business, NOLs will now need to be tracked separately by 
business, and utilization to offset future taxable losses will be limited. Effective for losses arising in 
tax years beginning after December 31, 2017, the new rules limit loss carryforwards to 80% of 
taxable income for a particular activity and disallow altogether the carryback of any NOLs. NOL 
carryforwards are now allowed for an unlimited number of years. Losses generated in tax periods 
beginning prior to January 1, 2018, still may be used to offset 100% of taxable income, so 
organizations with large NOL carryforwards as of December 31, 2017, may not be adversely 
impacted by the new UBTI provisions for several years. 

Increase in UBTI for Certain Parking and Transportation Fringe Benefits – Internal Revenue 
Code Section 512(a)(7) 
Exempt organizations may be required to increase their UBTI by the amount paid or incurred by the 
organization after December 31, 2017, for which a deduction is not allowed under Section 274 and 
which is paid or incurred for any qualified transportation fringe benefit or any parking facility used in 
connection with qualified parking. This increase in UBTI for exempt organizations is intended to 
create parity with for-profit corporations, as these expenses are no longer deductible for for-profit 
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corporations. While the language in Section 512(a)(7) is seemingly straightforward, much confusion 
and uncertainty exist in the industry as to what types of parking expenses may be included in UBTI 
and what offsetting deductions, if any, may be available. For example, an April 16, 2018, letter from 
the National Association of College and University Business Officers to the IRS and Treasury 
articulates common questions in need of clarification. Questions include whether pre-tax amounts 
may give rise to UBTI; whether free parking that is provided to the public, employees, and patrons in 
rural and suburban areas has any value for UBTI purposes; and whether (and how) organizations 
may allocate transportation and parking costs to employee usage when the services are also used 
by the public and patrons. 

Select Tax Planning Considerations 
These provisions create the need for careful tax planning within many organizations. The following 
are some suggested considerations: 

1. Quantify the impact of the tax act on your organization’s UBTI. While the new UBTI provisions may 
increase the amount of unrelated business income, the overall tax liability may be lower because the 
corporate tax rate is now capped at 21%. As already discussed, numerous variables exist in how the 
UBTI provisions will be applied, so various scenarios may need to be considered. 

2. Consider whether formation of a taxable subsidiary makes sense. For organizations with a number of 
unrelated activities, it may make sense to consider creating a taxable subsidiary to hold all unrelated 
trades or businesses so that loss activities may be used to offset the income from profitable 
activities. However, this approach presents some challenges. Some activities that produce both 
related and unrelated income (such as a hospital laboratory, for example) would be difficult to 
separate due to the nature of the equipment and personnel involved in the activity. For a 
comprehensive article on this topic, see John V. Woodhull and Erica D. Reidenbach, Taxable 
Subsidiaries of Tax-Exempt Organizations, Taxation of Exempts, Jan./Feb. 2014 (analyzing how 
intercompany transactions between a taxable subsidiary and its tax-exempt parent may result in 
complex tax reporting issues). 

3. Revisit expense allocation methodologies. As a result of the new UBTI provisions, there will be an 
increased emphasis on expense allocation, which must now be parsed to a specific trade or 
business activity. Expenses deducted against gross unrelated business income must be ordinary 
and necessary and directly connected with the unrelated business activity. Some expenses that are 
more generally related to the organization’s unrelated businesses, such as tax preparation fees or 
charitable deductions, may require additional analysis. It is unclear whether general expenses that 
are still deductible against UBTI should be allocated to each business activity pro rata or whether the 
organization should take the deductions after the income from each activity is combined. 

4. Engage in NOL analysis and planning. For organizations with existing NOLs, the losses will now 
have to be tracked separately to identify those arising in tax years beginning after December 31, 
2017, and those arising before that time. Also, this might be a good time to scrutinize the integrity of 
any existing NOLs, in that, even though siloing of unrelated trades or businesses is a concept 
embodied within the tax act, the IRS has challenged many pre-tax act loss activities on audit on the 
basis of lack of profit motive. Also, it is unclear whether NOLs attributable to unrelated trade or 
business activity will be available to offset the UBTI increase for certain fringe benefits. 

5. Review parking and transportation arrangements and fringe benefits. Now is the time for 
organizations to take inventory of all parking facilities and lots, including who uses them (employees, 
public, or patrons), how much they pay, and the price of comparable parking. Also, organizations 
should identify and review all existing transportation and parking benefit employee policies and 
communications. They should consider communicating early and often to employees regarding 
possible changes to such benefits and the rationale therefor. 

Note that the states are taking varying responses to federal tax reform. Not all states will adopt the 
federal changes, and some states may adopt only portions of the changes. 

*AHLA thank the Tax and Finance Practice Group for sharing this Bulletin with the Academic Medical 
Centers and Teaching Hospitals; In-House Counsel; Labor and Employment; Physician 
Organizations; and Regulation, Accreditation, and Payment Practice Groups. 
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