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• Tax and Jobs Act of 2017 Provisions Impacting
Healthcare Organizations
• Status of IRS Guidance and Next steps
• Requirements of IRC §501(r)
• Lessons and best practices on remaining
compliant with 501(r)

Agenda
© 2018 Crowe LLP
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The information provided herein is educational in
nature and is based on authorities that are subject to
change. You should contact your tax adviser
regarding application of the information provided to
your specific facts and circumstances.
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Tax Cut and Jobs Act of 2017

© 2018 Crowe Horwath LLP

Overview Tax Cuts and Jobs Act of 2017

Most comprehensive tax reform in 30 years!
What’s next – revisions tax forms, IRS Publications, IRS interpretation &
guidance
Timeline
Bill Written and
Passed
• House version –
November 16
• Senate version
– December 2
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Conference
Committee

President of the
United States

• Public
conference –
December 13

• Signed unified
bill which
passed in both
chambers –
December 22

• Report issued –
December 15
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Unrelated Business Income – “Silo-ing” Activities

TAX PROVISION
Unrelated Business Taxable Income —
"Siloing" Activities
• Tax-exempt organizations are no longer
able to offset income from unrelated
business activities with losses from other
unrelated business activities.

COMMENTS/ OBSERVATIONS
• Consider whether it is prudent to spin off
some activities into separate taxable
corporations, to allow netting of gains and
losses on an aggregate basis.
• What will constitute a separate trade or
business? For example, will all
investment income of the organization be
treated as a single business, or will each
investment be separate?
• There will be an increased emphasis on
expense allocation relating to each
business.

© 2018 Crowe LLP

7

Taxable Subsidiaries

TAX PROVISION
Taxable Subsidiaries
• Corporate tax rate is 21%; the "siloing"
concept described above with regard to
unrelated business activities does not
apply.

COMMENTS/ OBSERVATIONS
• If an organization transfers certain assets
to a taxable subsidiary in order to take
advantage of the ability to net losses
against income, exercise caution with
regard to the tax implications of
liquidating or moving assets back out of
the entity.
• Consider the transfer pricing rules as to
transactions with taxable subsidiaries.
• Consider any additional for-profit tax
reform implications, including limitation on
interest expense deduction.
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Net Operating Losses

TAX PROVISION
Net Operating Losses
• Net operating losses (NOLs) of a
particular unrelated trade or business
may offset future income from that
business, but not from other businesses.
However, net operating losses arising in a
tax year beginning before January 1,
2018, that are carried forward to a tax
year beginning after such date can be
applied to unrelated business taxable
income generally

COMMENTS/ OBSERVATIONS
• NOLs generated in 2017 and earlier can
offset 100% of income from any trade or
business—although, consider the integrity
of any current NOLs in light of recent IRS
audit activity.
• For tax years beginning after December
31, 2017, NOLs are limited to the lesser
of a) the aggregate amount of NOL
carryovers plus the NOL carrybacks
applied to such year; or b) 80% of taxable
income.
• Generally, no carryback and unlimited
carryforward of NOLs.
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Dues Attributable to Local Lobbying Expenditures

TAX PROVISION

COMMENTS/ OBSERVATIONS

Dues Attributable to Local lobbying
Expenditures

• Effective for expenses paid after the date
of enactment.

• Eliminated the exception for local
lobbying from the denied portion of dues
attributable to lobbying.

• Organizations will need to track local
lobbying costs to report deductibility to
members.

• Removes the $2,000 de minimis
threshold for lobbying expenditures.

© 2018 Crowe LLP
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Taxpayer Advocate Service Report to Congress

Released June 27, 2018 (IR 2018-143)
Cited Impact Tax Reform
• New office in IRS – “Tax Reform Implementation Office”
– Tasks list include 9,000 projects

Reprograming 140 computer systems
Change design 450 tax forms, instructions or IRS Publications
Added to 50+ items to 2017-2018 & 2018-2019 IRS Priority Guidance Plans
Recommendation TAS
• Waive underpayment penalties due to lack of guidance
© 2018 Crowe LLP
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Tax Reform - Where’s the IRS Guidance?

Milestone

Transportation
Fringe IRC
§512(a)(7)

Silo-ing
IRC
§512(a)(6)

Tax Rate
Change
IRC §11(b)

Excise Tax Executive
Compensation
IRC §4960

Effective Date of
Law

1/1/2018

1/1/2018

1/1/2018

1/1/2018

IRS Issued
Guidance

~ IRS Publication
15A

N/A

Information
Release
2018-99

N/A

Status on IRS
Priority Guidance
Plan

Not listed

# 10- Nearterm priority
3rd QTR 20172018 Plan

N/A

# 18-Near-term priority 3rd
QTR 2017-2018 Plan
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Recommendations- Implementation of Tax Reform

Source
NACUBO

Transportation Fringe
IRC §512(a)(7)

Silo-ing
IRC §512(a)(6)

Excise Tax Executive
Compensation IRC §4960

• Reduce value by
employer costs related
parking

• Existing Categories
Trades or Business as in
tax code currently

• Exclude from definition if
one-time vesting event
cause trigger once

• Pre-tax employee
parking withholding not
deemed UBI

• Investment activities one
activity

• Limit lookback to 5 years

• Follow NAICS codes

* No guidance issued as of
date slides were due

• Compensation defined
Box 1 Form W-2

• Parking free to students,
employee, and visitors
should be no UBI
ABA

* No guidance issued as of
date slides were due

• Deemed & passive UBTI
excluded from silo-ing can
be offset with all UBTI
• Parking fringe-Deemed
UBTI therefore not silo
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Questions Posed- Implementation of Tax Reform

Source
AHA

Transportation Fringe
IRC §512(a)(7)

Silo-ing
IRC §512(a)(6)

Excise Tax Executive
Compensation IRC §4960

• Valuing parking benefit

• Definition & precedents
for distinguishing one
unrelated trade or
business from another

• Use calendar year Form
W-2

• All Parking Free

ABA

* No guidance issued as of
date slides were due

• Impact mergers on
covered employees

• Passive investing a trade
or business, or multiple

• Is medical services
remuneration removed
from compensation to
determine covered
employee

Provided Recommendations
– see previous slide

Definitions:
• Related entities
• Pyts contingent
separation
• Tax Yr

© 2018 Crowe LLP
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Calls for Delay in Implementation

Reasons – Key questions unanswered multiple provisions of new law
• No specific guidance
• Results- Impacts funding remaining to service charitable mission
– Too much speculation to comply
– Costly to speculate both staff time & professional service providers
• Pay estimated tax time-consuming guestimate

Sampling of groups calling for implementation delay:
• American Bar Association, June 21, 2018
• Council on Foundations, May 16, 2018
• American Hospital Association, May 1, 2018
• National Association College & University
Business Officers, April 16, 2018

© 2018 Crowe LLP
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Proposed Legislation – H.R. 6037, Nonprofits Support Act

Removes IRC Section 512(a)(7), Disallowed fringe benefit taxation
provision retroactive
Many members congress were unaware of the provision
• Facing constituent anger over far reaching provision
Status of legislation
• Read/Introduced House of Representatives
June 7, 2018
• As of July 19, 2018 – still with House Ways and
Means Committee for vote
– Not officially slated on schedule for a vote

3% chance enactment according to Skopos Labs

© 2018 Crowe LLP
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Tax Reform – Takeaways!

Stay informed about the IRS
guidance on tax reform

© 2018 Crowe LLP

Analyze how your organization
may be impacted by tax reform

Develop pre-planning
strategies to accommodate the
new tax law
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Internal Revenue Code
Section 501(r)

© 2018 Crowe LLP
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Primary Requirements of Section 501(r)

Conducting a Community Health Needs Assessment (CHNA) and
implementation strategy at least every three years;
Establishing a written financial assistance policy that includes measures
to widely publicize the policy;
Establishing an emergency medical care policy;
Compliance with specified limitations on hospital charges; and
Compliance with specified billing and collections requirements.

© 2018 Crowe LLP
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Financial Assistance Policies

A Financial Assistance Policy (FAP) must include:
Eligibility criteria for financial assistance
Basis for calculating amounts charged to patients
Method for applying for financial assistance
Actions the hospital may take in the event of nonpayment
Presumptive eligibility criteria and information sources used
List of any providers delivering emergency or other medically necessary care in the
hospital (specifying which providers are covered by the FAP and which are not)

Hospitals must make FAP, FAP application form, and plain language
summary of FAP “widely available”

© 2018 Crowe LLP
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Financial Assistance Policies (continued)

List of any providers delivering emergency or other medically necessary
care in the hospital (specifying which providers are covered by the FAP
and which are not)
The hospital community did not have an opportunity to comment on this
requirement and many believe it is over-burdensome

© 2018 Crowe LLP
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Emergency Medical Care Policies

Hospitals must provide, without discrimination, care for emergency medical
conditions to individuals regardless of whether they are FAP-eligible
Hospitals are prohibited from engaging in actions that discourage individuals
from seeking emergency medical care, such as by demanding that ER
patients pay before receiving treatment or by permitting debt collection
activities that interfere with the provision of care
See CMS Memorandum – EMTALA Requirements & Conflicting Payor
Requirements or Collection Practices

© 2018 Crowe LLP
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Calculation of Amounts Generally Billed (AGB)

Hospitals must limit the amount charged to FAP-eligible individuals, in the
case of emergency or other medically necessary care, to not more than AGB
There are two methods allowed to calculate AGB:
• Look-Back Method
• Prospective Medicare or Medicaid Method

© 2018 Crowe LLP
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Calculation of Amounts Generally Billed (AGB)
(continued)
Look-Back Method
• Hospital must calculate AGB % at least annually by dividing the sum of the
amounts of all its claims for emergency and other medically necessary
care that have been allowed by health insurers during a prior 12-month
period by the sum of the associated gross charges for those claims
– Medicare fee-for-service;
– Medicare fee-for-service and all private health insurers; or
– Medicaid, either alone or in combination with the above.

Prospective Medicare or Medicaid Method
• Determine AGB by using the billing and coding process the hospital would
use if the FAP-eligible individual were a Medicare fee-for-service or
Medicaid beneficiary
• AGB is amount Medicare or Medicaid would allow (including both the
amount reimbursed and the amount beneficiary would be personally
responsible for)
© 2018 Crowe LLP
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Penalties for Noncompliance with Section 501(r)

Revocation of section 501(c)(3) status – relevant factors include:
• Previous failures to meet 501(r) requirements
• Size, scope, nature and significance of the failure
• Number, size and significance of facilities (within a system) that have failed to meet
the requirements
• Reason for the failure(s)
• Whether the organization had established practices or procedures reasonably
designed to promote and facilitate overall compliance with section 501(r)
• Whether the practices and procedures had been routinely followed
• Whether the organization had implemented safeguards reasonably calculated to
prevent similar failures
• Whether the organization corrected the failure(s) promptly after discovery

Taxation of noncompliance hospital facilities
Payment of an excise tax for failing to meet the CHNA requirements
© 2018 Crowe LLP
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Importance of Operational Review and Compliance

Avoidance of penalties (including loss of exemption)
Form 990, Schedule H reporting
Potential impact on property and sales tax exemption
Attorney General scrutiny
Media scrutiny
Public perception
Other

© 2018 Crowe LLP
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Best Practices - Implementation/Operation

Have a point person
• Get senior leadership buy in
Have 501(r) compliance policies
• Financial Assistance
• Billing and Collection
• Emergency Medical Care
Set up processes to operationalize the policies
Make sure Community Health Needs Assessment is compliant with
regulations

© 2018 Crowe LLP
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Potential Pitfalls of 501(r) Implementation/Operation
(continued)
Check your website for each of the following:
• Current and prior period Community Health Needs Assessment (CHNA)
• Current CHNA Implementation Strategy
• Financial Assistance Policy (FAP)
• Listing of Providers Covered by the FAP
• Plain Language Summary (PLS) of the FAP
• FAP application

© 2018 Crowe LLP
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Current State of 501(r) – IRS Activity

IRS TE/GE 2018 Work Plan
• Employment Tax discrepancies
• Form 990-T / Unrelated Business Income
• Financial Assistance Policy: tax-exempt hospital
organizations that did not comply with IRC section
501(r)(4)

Senator Grassley continues to be active in
enforcement –
• Letter drafted to IRS on February 15, 2018 from
Senator Chuck Grassley and Senator Orrin Hatch
• Seeks information about how the IRS monitors
compliance with Section 501(r)
• Requests updated statistics on number of
hospitals reviewed and the number of
examinations that have been closed
© 2018 Crowe LLP
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IRS Activity

2017, latest full year of data- the IRS conducted 1,200 compliance reviews of taxexempt hospitals
The discovery of compliance lapses or the need for clarification may elevate a
taxpayer to a compliance-check contact or initiation of an examination
An examination relating to 501(r) compliance may expand to touch a range of potential
issues, such as unrelated business income, excess benefit transactions, or political
campaign issues
As of May 2018, only 5 months of year:
• IRS has performed 500 non-contact reviews on 501(r) compliance to date.
• Performed 300 compliance checks, closing over 200.
Over 30 hospitals have been assessed the Section 4959 excise tax for failure to
conduct a CHNA ($50,000 tax per facility per year).
© 2018 Crowe LLP
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Sample IDR Questions

Were all of the financial assistance documents available on a website during the tax year?
Provide committee minutes describing the hospital’s actions in regard to widely publicizing the
financial assistance policy
Provide documentation supporting the publicity and plain language summary of the hospital’s
financial assistance policy
Describe the methodology used to ensure that any populations of limited English proficiency served
by the hospital have access to translated documents
Provide copies of any complaints in which a patient alleged that a hospital failed to comply with its
financial assistance policy, emergency medical care, or billing and collection policies
Provide a copy of the board resolution showing adoption of the relevant policies
Provide AGB work papers
Provide dates that CHNA and implementation strategy was adopted by an authorized body of the
hospital and board minutes or resolution

© 2018 Crowe LLP
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Christopher Titsworth
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The information in this document is not – and is not intended to be – audit, tax, accounting, advisory, risk, performance, consulting, business, financial, investment, legal, or other professional advice. Some firm services may not be available to attest clients. The information is general in nature, based on existing
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